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BRIDGES, SUICIDE PREVENTION. 

THE COMPLAINT STATED A CAUSE OF ACTION AGAINST PORT 

AUTHORITY FOR FAILING TO INSTALL FENCING TO PREVENT 

PLAINTIFFS’ DECEDENTS FROM COMMITTING SUICIDE BY 

JUMPING FROM THE GEORGE WASHINGTON BRIDGE (FIRST DEPT).  

The First Department, reversing Supreme Court, in a full-fledged opinion by Justice 

Webber, determined the complaint alleging defendant Port Authority was negligent 

in failing to install fencing to prevent plaintiffs’ decedents from jumping from the 

George Washington Bridge (GWB) to commit suicide should not have been 

dismissed: 

… [P]laintiffs allege that the GWB was unreasonably dangerous because the low 

four-foot railing on the south walkway facilitated suicides and that the Port Authority 

had long been aware that the bridge had become a “suicide magnet” based upon 

hundreds of deaths that had occurred at the bridge over the decades preceding these 

cases. The complaints allege that suicide attempts at the GWB have occurred at the 

rate of approximately 1 every 3 1/2 days, and that about 93 deaths occurred from 

2009 up to 2016. The complaints assert that the Port Authority, as the owner of the 

GWB, “owed a duty to the public,” including to “protect the public from foreseeable 

harm,” “take reasonable steps to protect public safety,” “take reasonable steps to 

prevent suicide,” “not increase the risk of suicide by inaction,” and “protect human 

life.” Additionally, plaintiffs allege that the Port Authority “failed to exercise 

reasonable care in constructing, operating, and maintaining the [GWB]” and were 

negligent “in falling to provide for the safety and protection for vulnerable or 

impulsive individuals.” … 

Viewing the allegations of the complaint in the light most favorable to plaintiff, we 

find that plaintiffs have set forth sufficient facts which, if true, show that the Port 

Authority, as owner of the GWB, was acting in a proprietary capacity in the design 

and maintenance of the bridge, and, therefore was subject to suit under the ordinary 

rules of negligence applicable to nongovernmental parties. … 
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We find that the complaints sufficiently allege that the low railing of the bridge, and 

Port Authority’s awareness of the frequent suicide attempts on the bridge over 

previous decades, give rise to a duty to install fencing to protect against foreseeable 

harm to withstand a motion to dismiss … . Feldman v Port Auth. of N.Y. & N.J., 

2021 NY Slip Op 01719, First Dept 3-23-21 

  

 

BUILDING AND FIRE CODES. 

THE BUILDING AND FIRE CODES DID NOT CREATE A PRIVATE 

RIGHT OF ACTION AGAINST THE CITY TO CONTEST THE ANNUAL 

INSPECTION FEES; A NEGLIGENCE ACTION AGAINST A 

MUNICIPALITY BASED UPON A STATUTORY DUTY WILL NOT FLY 

UNLESS THE STATUTE PROVIDES A PRIVATE RIGHT OF ACTION; A 

PRE-ANSWER MOTION TO DISMISS A REQUEST FOR A 

DECLARATORY JUDGMENT MUST BE DENIED IF IT SETS FORTH A 

CAUSE OF ACTION, THE MERITS OF THE REQUEST CANNOT BE 

CONSIDERED (SECOND DEPT). 

The Second Department determined the putative class action suit by two realty 

companies alleging the city charges annual fire and building code inspection fees 

but does not do the inspections was properly dismissed, with the exception of the 

request for a declaratory judgment. The suit alleged breach of contract, breach of 

fiduciary duty and negligence, and requested a declaratory judgment finding the fee 

violates the NYS Constitution. The Second Department held that the fire and 

building codes do not give rise to a private right of action. With respect to municipal 

liability for negligence and the request for a declaratory judgment, the court wrote: 

To sustain liability against a municipality engaged in a governmental function, “the 

duty breached must be more than that owed the public generally” … . The Court of 

Appeals has recognized that a special duty can arise “when the municipality violates 

a statutory duty enacted for the benefit of a particular class of persons” … . “To form 

a special relationship through breach of a statutory duty, the governing statute must 

authorize a private right of action” … [N]either the Uniform Code nor the Yonkers 

Fire Code gives rise to a private right of action. * * * 

http://nycourts.gov/reporter/3dseries/2021/2021_01719.htm
http://nycourts.gov/reporter/3dseries/2021/2021_01719.htm
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… [T]he Supreme Court should have denied that branch of the defendants’ motion 

which was to dismiss the sixth cause of action, which sought a declaration, inter alia, 

that the inspection fees were invalid as an unconstitutional tax. “‘A motion to dismiss 

a declaratory judgment action prior to the service of an answer presents for 

consideration only the issue of whether a cause of action for declaratory relief is set 

forth, not the question of whether the plaintiff is entitled to a favorable 

[disposition]’” … . WMC Realty Corp. v City of Yonkers, 2021 NY Slip Op 02440, 

Second Dept 4-21-21 

  

 

COVID-19. 

THE COMMERCIAL LEASE GUARANTEE MET THE DEFINITION OF 

AN INSTRUMENT FOR THE PAYMENT OF MONEY; THE COVID-19 

RESTRICTIONS ON ENFORCEMENT OF COMMERCIAL LEASE 

GUARANTEES DO NOT APPLY; THE WARRANTY OF HABITABILITY 

DEFENSE IS NOT AVAILABLE (FIRST DEPT). 

The First Department, reversing Supreme Court, determined: (1) although 

guarantees generally are not instruments for the payment of money within the 

meaning of CPLR 3213, the language of the guarantee was unconditional and 

therefore met the criteria of such an instrument; (2) the COVID-19-related provision 

of the NYC Administrative Code and executive orders, prohibiting enforcement of 

commercial lease guarantees, do not apply where the business were not required to 

cease operations; (3) the warranty of habitability was not available as a defense 

because of the language of the guarantee; and (4) a commercial tenant cannot assert 

the warranty of habitability: 

While a guarantee of both payment and performance does not qualify as an 

instrument for the payment of money only under CPLR 3213 … , paragraph 1 of the 

guaranty signed by defendants includes an unconditional obligation to pay all rent 

and additional rent owed under the sublease, and therefore does so qualify … ; “it 

required no additional performance by plaintiff[] as a condition precedent to 

payment or otherwise made defendant[s’] promise to pay something other than 

unconditional” … . 

http://nycourts.gov/reporter/3dseries/2021/2021_02440.htm
http://nycourts.gov/reporter/3dseries/2021/2021_02440.htm
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While the prohibition on the enforcement of commercial lease guaranties against 

natural persons under Administrative Code of City of NY § 22-1005 applies to 

businesses that were required to “cease operation” or “close to members of the 

public” under executive orders 202.3, 202.6, or 202.7, issued in connection with the 

COVID-19 pandemic, defendants never asserted that the nonparty subtenant ceased 

operations or closed to the public as a result of those orders. 

Defendants’ claim that they properly raised warranty of habitability defenses under 

the sublease is without merit. Such defenses are not available to defendants because 

all defenses under the guaranty, with the exception of prior payment, were waived. 

Moreover, a commercial tenant cannot avail itself of the statutory warranty of 

habitability (see Real Property Law § 235-b …). iPayment, Inc. v Silverman, 2021 

NY Slip Op 01846, First Dept 3-25-21 

  

 

EMERGENCY RESPONDERS, SPECIAL RELATIONSHIP. 

RARE CASE IN WHICH A SPECIAL RELATIONSHIP BETWEEN THE 

PLAINTIFF AND THE CITY MAY RENDER THE CITY LIABLE FOR A 

DELAYED RESPONSE TO A 911 CALL; BECAUSE THE DELAY MAY 

NOT HAVE BEEN THE RESULT OF A DELIBERATE EXERCISE OF 

DISCRETION, THE DOCTRINE OF GOVERNMENTAL IMMUNITY MAY 

NOT APPLY (FIRST DEPT). 

The First Department, reversing Supreme Court, determined plaintiff had 

sufficiently alleged the existence of a special relationship with the city and dismissal 

based on the doctrine of governmental function immunity was not appropriate. 

Plaintiff called 911 and was told the ambulance was on its way. Plaintiff had other 

options for assistance but relied on the 911 operator’s statement. Apparently the 

ambulance response was delayed. Absent a special relationship a municipality may 

not be held liable for breach of a duty owed to the general public. Governmental 

immunity generally protects discretionary actions. Here the delayed response may 

not have been due to the deliberate exercise of discretion and therefore may not be 

protected by the immunity doctrine: 

http://nycourts.gov/reporter/3dseries/2021/2021_01846.htm
http://nycourts.gov/reporter/3dseries/2021/2021_01846.htm
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Plaintiff’s allegations are sufficient to establish a special relationship between the 

City and the decedent that brings her claim within the exception to the general rule 

that a municipality may not be held liable to a person injured by the breach of a duty 

that it owes to the general public — such as the duty to provide ambulance service 

… . The allegation that the 911 operator told plaintiff that “we are on our way” is 

sufficient to establish defendants’ assumption of an affirmative duty to act on the 

decedent’s behalf … . Plaintiff sufficiently alleged justifiable reliance on the call 

operator’s statement through an affidavit submitted in opposition to defendants’ 

motion in which she listed several additional actions she would have taken to secure 

help but for the operator’s assurance … . 

Dismissal is also not appropriate at this stage pursuant to the doctrine of 

governmental function immunity, which shields public entities from liability for 

“discretionary” actions taken during the performance of “governmental functions” 

… . It is undisputed that the provision of emergency care by FDNY EMTs constitutes 

a governmental function … . It is also clear that determinations of whether and when 

to dispatch an ambulance, the type of ambulance to dispatch and from where, and 

the route the ambulance should take are discretionary in nature … . However, it is 

not clear that the delay at issue here was due to an affirmative exercise of this 

discretion, rather than an unintentional failure to timely dispatch an ambulance … 

. Xenias v City of New York, 2021 NY Slip Op 00647, First Dept 2-4-21 

  

 

EMPLOYMENT LAW, ADMINISTRATIVE LAW. 

PETITIONER, WHO HAD WORKED FOR THE TOWN FOR 32 YEARS, 

TOOK $181 FROM PETTY CASH AND LEFT A NOTE INDICATING SHE 

OWED MONEY TO THE FUND; THE LARCENY AND THEFT CHARGES 

WERE ANNULLED; TERMINATION WAS TOO SEVERE A 

PUNISHMENT; MATTER REMITTED (FOURTH DEPT). 

The Fourth Department, over a two-justice dissent, determined the theft and larceny 

charges against petitioner should be annulled and termination of petitioner’s 

employment with the town was too severe a penalty. Petitioner took $181 from petty 

cash but left a note indicating she owed money to the fund: 

http://nycourts.gov/reporter/3dseries/2021/2021_00647.htm


Table of Contents 

 

13 

 

We agree with petitioner that the determination of guilt on charges 1 and 2, which 

charged her respectively with theft and larceny, is not supported by substantial 

evidence. A person “commits larceny when, with intent to deprive another of 

property or to appropriate the same to him[- or her]self or to a third person, he [or 

she] wrongfully takes, obtains or withholds such property from an owner thereof” 

(Penal Law § 155.05 [1]). “Theft” is a synonym of “larceny” (Black’s Law 

Dictionary 1780 [11th ed 2019]). We conclude that petitioner’s actions, particularly 

the creation and placement of the note, are inconsistent with an intent to deprive or 

appropriate (see § 155.00 [3], [4] …). … 

… [I]n light of petitioner’s 32 years of service to the Town, her impending 

retirement, and the absence of grave moral turpitude … , we conclude that the 

penalty of termination is ” ‘so disproportionate to the offense, in the light of all the 

circumstances, as to be shocking to one’s sense of fairness’ ” … . Matter of Gray v 

LaFountain, 2021 NY Slip Op 02624, Fourth Dept 4-30-21 

  

 

EMPLOYMENT LAW, ADMINISTRATIVE LAW. 

THE FINDINGS LEADING TO THE TERMINATION OF PETITIONER 

WERE CONCLUSORY AND DID NOT ALLOW MEANINGFUL REVIEW; 

PETITIONER’S SUPERVISOR, WHO BROUGHT THE MISCONDUCT 

CHARGES, CHOSE THE HEARING OFFICER AND TESTIFIED AT THE 

HEARING, SHOULD RECUSE HERSELF FROM FURTHER 

PROCEEDINGS ON REMITTAL (THIRD DEPT). 

The Third Department, annulling the termination petitioner’s employment with the 

county, determined the findings were conclusory and therefore did not allow 

meaningful review. In addition, the Third Department held that petitioner’s 

supervisor, KIssane, who brought the misconduct charges, chose the hearing officer 

and testified at the hearing, should be disqualified from the proceedings on remittal: 

“Administrative findings of fact must be made in such a manner that the parties may 

be assured that the decision is based on the evidence in the record, uninfluenced by 

extralegal considerations, so as to permit intelligent challenge by an aggrieved party 

and adequate judicial review” … . The Hearing Officer made, at most, conclusory 

http://nycourts.gov/reporter/3dseries/2021/2021_02624.htm
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Table of Contents 

 

14 

 

statements that petitioner was guilty of the relevant charges. More to the point, he 

failed to support these conclusions with any factual evidence adduced at the hearing 

… .. In the absence of specific factual findings, meaningful judicial review cannot 

be conducted. Accordingly, the determination must be annulled and the matter 

remitted for the development of appropriate findings … . * * * 

“Although involvement in the disciplinary process does not automatically require 

recusal, . . . individuals who are personally or extensively involved in the 

disciplinary process should disqualify themselves from reviewing the 

recommendations of a Hearing Officer and from acting on the charges” … . Matter 

of Morgan v Warren County, 2021 NY Slip Op 01107, Third Dept 2-18-21 

  

 

EMPLOYMENT LAW, CORRECTIONS OFFICERS. 

CLAIMS BY CORRECTIONS OFFICERS SEEKING TO REQUIRE THE 

DEPARTMENT OF CORRECTIONS TO PROVIDE TRAINING AND 

EQUIPMENT FOR DEALING WITH VIOLENT PRISONERS WERE NOT 

JUSTICIABLE (FIRST DEPT). 

The First Department, reversing Supreme Court, determined the allegations by the 

plaintiff corrections officers concerning training and equipment for dealing with 

violent prisoners were not justiciable: 

These claims are not justiciable. In seeking an order that would require the 

Department of Correction (DOC) to make specific decisions on staffing, training, 

and equipment, plaintiffs would have the courts involved in the management of DOC 

policy, thereby interfering with the discretion granted to DOC under the New York 

City Charter … . Unlike the claims brought in Center for Independence of the 

Disabled v Metropolitan Transp. Auth. (184 AD3d 197 [1st Dept 2020]), plaintiffs’ 

claims, that DOC’s current training/equipment scheme for correction officers fails 

to satisfy the statutory safe workplace requirement, are not well suited for judicial 

review, because they do not involve the protection of a fundamental right to be free 

from discrimination but would instead embroil the judiciary in extensive 

consideration of policy, and the remedy sought would require the courts to take on 

the improper task of mandating the specifics of DOC’s plans and 

http://nycourts.gov/reporter/3dseries/2021/2021_01107.htm
http://nycourts.gov/reporter/3dseries/2021/2021_01107.htm
http://nycourts.gov/reporter/3dseries/2020/2020_03203.htm
http://nycourts.gov/reporter/3dseries/2020/2020_03203.htm
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operations. Correction Officers’ Benevolent Assn., Inc. v City of New York, 2021 

NY Slip Op 00109, First Dept 1-12-21 

 

 

EMPLOYMENT LAW, HUMAN RIGHTS LAW. 

WHERE PLAINTIFF’S EMPLOYER IS A BUSINESS ENTITY, HERE 

BLOOMBERG L.P., AN OWNER OR OFFICER OF THE COMPANY, 

HERE MICHAEL BLOOMBERG, IS NOT AN EMPLOYER WITHIN THE 

MEANING OF THE NYC HUMAN RIGHTS LAW; THE EMPLOYMENT 

DISCRIMINATION ACTION AGAINST MICHAEL BLOOMBERG WAS 

PROPERLY DISMISSED (CT APP). 

The Court of Appeals, in a full-fledged opinion by Judge Garcia, over an extensive 

dissent, determined Michael Bloomberg, in his status as “owner” and officer of the 

company, Bloomberg L.P., is not an “employer” within the meaning of the NYC 

Human Rights Law, and therefore cannot be liable for harassment of the plaintiff 

(Doe) by her supervisor, Ferris. Bloomberg L.P. can be vicariously liable as the 

employer, but Michael Bloomberg cannot: 

Plaintiff, an employee of Bloomberg L.P. using the pseudonym “Margaret Doe,” 

brought suit against defendants Bloomberg L.P., her supervisor Nicholas Ferris, and 

Michael Bloomberg, asserting several causes of action arising from alleged 

discrimination, sexual harassment, and sexual abuse. The question before us is 

whether Bloomberg, in addition to Bloomberg L.P., may be held vicariously liable 

as an employer under the New York City Human Rights Law (Administrative Code 

of City of NY, title 8 [City HRL]) based on his status as “owner” and officer of the 

company. We hold that Bloomberg is not an “employer” within the meaning of the 

City HRL and accordingly, we affirm the dismissal of plaintiff’s claims that seek to 

hold Bloomberg vicariously liable for Ferris’s offending conduct. * * * 

The language in the City HRL … requires no external limiting principle exempting 

employees from individual suit as employers. … [W]here a plaintiff’s employer is a 

business entity, the shareholders, agents, limited partners, and employees of that 

entity are not employers within the meaning of the City HRL. … [T]hose individuals 

may incur liability only for their own discriminatory conduct, for aiding and abetting 

such conduct by others, or for retaliation against protected conduct (Administrative 

http://nycourts.gov/reporter/3dseries/2021/2021_00109.htm
http://nycourts.gov/reporter/3dseries/2021/2021_00109.htm
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Code of City of NY § 8-107 [1], [6], [7]). This rule [is] consistent with the principles 

of vicarious and limited liability governing certain business structures (see e.g. 

Partnership Law §§ 26, 121-303; Limited Liability Company Law § 609; Business 

Corporation Law § 719). Doe v Bloomberg, L.P., 2021 NY Slip Op 00898, CtApp, 

2-11-21 

  

 

EMPLOYMENT LAW, LABOR LAW. 

A PUBLIC LIBRARY IS NOT SUBJECT TO THE PREVAILING WAGE 

REQUIREMENTS OF THE LABOR LAW; THEREFORE THE CLEANING 

CONTRACTOR HIRED BY THE LIBRARY WAS NOT REQUIRED TO 

PAY ITS EMPLOYEES THE PREVAILING WAGE (THIRD DEPT). 

The Third Department, in a full-fledged opinion by Justice Lynch, reversing 

Supreme Court, determined the public library was not subject to the prevailing wage 

requirements of the Labor Law, Therefore the petitioner cleaning service, hired by 

the library, was not required to pay its employees the prevailing wage: 

Although we are mindful that the prevailing wage law “is to be interpreted with the 

degree of liberality essential to the attainment of the end in view”… , that mandate 

does not permit an overly-broad reading of the statute that expands its reach to 

noncovered entities … . The library at issue undoubtedly performs a public function 

and is closely intertwined with the school district that it serves, but it is not itself “a 

municipal corporation, school district, district corporation [or] board of cooperative 

educational services” — the entities that are considered to be “[p]olitical 

subdivision[s]” of the state for purposes of public contracts … . By statute, an 

“education corporation” and a “school district” are separately defined, indicating 

“that they are mutually exclusive” … . An “education corporation” is a type of 

corporation formed for reasons “other than for profit” … , whereas a “school district” 

is a type of “municipal corporation” … . Reflecting its status as a distinct entity, the 

library’s Board of Trustees is vested with independent decision-making authority 

and operational control … . Nor do we view the library as “operat[ing] a public 

improvement” so as to be considered a public benefit corporation within the embrace 

of Labor Law § 230 (3) … , or as constituting any of the other public entities included 

within Labor Law article 9. Consequently, we hold that the library at issue is not a 

http://www.nycourts.gov/reporter/3dseries/2021/2021_00898.htm
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public agency within the meaning of Labor Law § 230 (3). Matter of Executive 

Cleaning Servs. Corp. v New York State Dept. of Labor, 2021 NY Slip Op 00461, 

Third Dept 1-28-21 

  

 

EMPLOYMENT LAW, NEGLIGENCE, SPECIAL DUTY. 

PLAINTIFF NYC SANITATION WORKER STEPPED ON A LIVE POWER 

LINE AFTER HIS SUPERVISOR ALLEGEDLY TOLD HIM THE POWER 

WAS OFF; QUESTION OF FACT WHETHER THERE WAS A SPECIAL 

DUTY OWED BY THE CITY DEFENDANTS TO THE PLAINTIFF; CITY 

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT SHOULD NOT 

HAVE BEEN GRANTED (SECOND DEPT). 

The Second Department, reversing Supreme Court, determined the NYC and NYC 

Department of Sanitation’s motions for summary judgment in this electrocution case 

should not have been granted. Plaintiff, a NYC sanitation department employee was 

doing clean up after Hurricane Sandy when he stepped on a live power line. Plaintiff 

alleged he was told by his supervisor the power had been turned off. The court 

applied the usual analysis for municipal liability for negligence: (1) the city was 

engaged in a governmental function; (2) there may have been a special relationship 

between the city defendants and the plaintiff; (3) it does not appear that a 

discretionary act was involved such that governmental immunity would apply: 

… [T]he City defendants met their prima facie burden of establishing that they were 

engaged in a governmental function at the time that the causes of action arose … . 

However, the City defendants failed to establish, prima facie, the absence of a special 

duty to the plaintiff. 

In this case, the plaintiff had an employer-employee relationship with the New York 

City Department of Sanitation. Therefore, the plaintiff cannot be equated with a 

member of the general public. It appears from this record that there exists a triable 

issue of fact as to whether the City defendants voluntarily assumed a duty to the 

plaintiff beyond what was owed to the public generally that generated the plaintiff’s 

justifiable reliance … . 

http://nycourts.gov/reporter/3dseries/2021/2021_00461.htm
http://nycourts.gov/reporter/3dseries/2021/2021_00461.htm
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This Court has applied the doctrine of governmental immunity to an employee of 

the New York City Department of Sanitation, but in that case, the issue was whether 

the City of New York engaged in discretionary governmental actions based upon 

reasoned judgment in selecting equipment … . On this record, it does not appear that 

this case involves discretionary determinations … . Lewery v City of New York, 

2021 NY Slip Op 01035, Second Dept 2-17-21 

  

 

EVICTION. 

THERE IS NO NEED TO FILE AN AFFIDAVIT OF SERVICE AFTER 

SERVICE OF A WARRANT AND NOTICE OF EVICTION; THE MATTER 

WAS CONSIDERED AS AN EXCEPTION TO THE MOOTNESS 

DOCTRINE (THIRD DEPT). 

The Third Department, reversing Supreme Court, over a two-justice dissent, 

determined that the failure file an affidavit of service after serving the warrant and 

notice of eviction did not affect the validity of the service of the warrant of eviction 

which triggers the 14-day waiting period before execution of the warrant. The court 

noted that the matter was moot because the petitioner was subsequently evicted 

based on a different warrant, but the matter should be heard on appeal because the 

circumstance is likely to recur. The two dissenters argued the mootness of the matter 

precluded appeal: 

… [T]he issuance of a warrant is the court’s last act in a summary proceeding, as 

denoted by the phrase, “Upon rendering a final judgment for [the owner], the court 

shall issue a warrant” (RPAPL 749 [1]). The execution of the warrant terminates the 

lease … . Likewise, the execution of the warrant terminates the summary proceeding 

and the jurisdiction of the court …  Because the court no longer has jurisdiction, the 

filing of the affidavit of service is superfluous. This stands in stark contrast to the 

purpose of the affidavit of service at the commencement of the summary proceeding, 

where it suffices as proof that the party was properly served pursuant to law, as 

proper service is required to bring a respondent within the jurisdiction of the court 

… . 

http://nycourts.gov/reporter/3dseries/2021/2021_01035.htm
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… [W]e find that filing the affidavit of service at the conclusion of service of a 

warrant of eviction is not required, and the 14-day notice begins the day following 

the date of service, posting or mailing, whichever is later … . Matter of Dixon v 

County of Albany, 2021 NY Slip Op 01819, Third Dept 3-25-21 

  

 

GEOGRAPHIC JURISDICTION, CRIMINAL LAW. 

WARREN COUNTY DID NOT HAVE “PARTICULAR EFFECT” 

JURISDICTION OVER CRIMINAL OFFENSES ALLEGED TO HAVE 

BEEN COMMITTED IN SARATOGA COUNTY (THIRD DEPT). 

The Third Department determined the Article 78 prohibition petition was the 

appropriate vehicle for raising the issue whether Warren County had jurisdiction 

over offenses alleged to have been committed in Saratoga County. The Third 

Department held the charges could not be brought in Warren County under the so-

called “particular effect” rationale (i.e., the argument that the offenses had a 

“particular effect” on Warren County). The petitioner, who resided in Warren 

County, was charged with grand larceny and other offenses alleged to have been 

committed when petitioner was treasurer of Lake George EMS involving bank 

accounts in Saratoga County: 

Respondent failed to demonstrate that the evidence before the grand jury established 

that Warren County has particular effect jurisdiction over the instant crimes. 

Respondent submitted his paraphrased testimony of one witness, whose familiarity 

with Lake George EMS and/or source of information was not disclosed. According 

to respondent, the witness testified that petitioner stole money from Lake George 

EMS at a time when he knew the organization was having difficulty meeting payroll. 

Based on this testimony, respondent argued that petitioner’s conduct “was likely to 

create a situation where emergency medical services would be restricted or 

discontinued by the Lake George [EMS] thus having a materially harmful impact 

upon the community welfare.” In our view, such testimony fails to demonstrate a 

concrete and identifiable injury to the Warren County community. Matter of Gentner 

v Hall, 2021 NY Slip Op 02028, Third Dept 4-1-21 

  

http://nycourts.gov/reporter/3dseries/2021/2021_01819.htm
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HOMELESS SERVICES. 

A VIDEO OF AN ALLEGED ASSAULT BY DEFENDANT’S EMPLOYEES 

WAS EITHER NEGLIGENTLY OR WILLFULLY LOST; SUPREME 

COURT PROPERLY RULED DEFENDANTS COULD NOT INTRODUCE 

ANY EVIDENCE WHICH CONTRADICTED AN AFFIDAVIT 

DESCRIBING WHAT THE VIDEO DEPICTED (SECOND DEPT). 

The Second Department determined the sanction imposed on defendants for 

spoliation of evidence was appropriate. Defendants did not preserve the video of an 

incident in which plaintiff was allegedly assaulted by employees of the NYC 

Department of Homeless Services (DHS). Plaintiff’s attorney had specifically 

requested that the video be preserved. The day after the incident the video was 

reviewed by a security who described the video in an affidavit. When the video was 

not produced by the defendants, Supreme Court ruled the defendants could not 

introduce any evidence which contradicted the affidavit describing the video: 

“A party that seeks sanctions for spoliation of evidence must show that the party 

having control over the evidence possessed an obligation to preserve it at the time 

of its destruction, that the evidence was destroyed with a culpable state of mind, and 

that the destroyed evidence was relevant to the party’s claim or defense such that the 

trier of fact could find that the evidence would support that claim or defense” … . 

“A culpable state of mind for purposes of a spoliation sanction includes ordinary 

negligence”… . “The Supreme Court has broad discretion to determine a sanction 

for the spoliation of evidence”  … . 

Here, contrary to the defendants’ contention, the record demonstrates that the 

relevant video evidence was owned and controlled by DHS, that DHS possessed an 

obligation to preserve the evidence at the time that it was lost or destroyed, and that 

DHS negligently or wilfully failed to ensure its preservation … . Furthermore, under 

the circumstances of this case, the sanction imposed by the Supreme Court provided 

“proportionate relief” to the plaintiff and was not an improvident exercise of 

discretion … . Oppenheimer v City of New York, 2021 NY Slip Op 02401, Second 

Dept 4-21-21 

  

http://nycourts.gov/reporter/3dseries/2021/2021_02401.htm
http://nycourts.gov/reporter/3dseries/2021/2021_02401.htm


Table of Contents 

 

21 

 

 

LANDLORD-TENANT, ADMINISTRATIVE LAW. 

EVICTION WAS TOO SEVERE A PENALTY FOR PETITIONER’S 

MOMENTARY LOSS OF CONTROL DURING WHICH SHE STRUCK A 

NYC HOUSING AUTHORITY EMPLOYEE (FIRST DEPT). 

The First Department, reversing Supreme Court, determined the NYC Housing 

Authority (NYCHA) should not have penalized petitioner for striking a NYCHA 

employee by evicting her: 

The termination of the tenancy of petitioner, a now 64-year-old woman who has 

been a NYCHA tenant without incident for more than 40 years and will be evicted 

from her home along with her adult daughter because she suffered a momentary loss 

of control when she struck respondent’s employee, whom she believed to be in a 

relationship with her former partner, is “so disproportionate to [her] offense, in the 

light of all the circumstances, as to be shocking to one’s sense of fairness” … . 

Given the facts presented as well as the lack of any evidence presented by NYCHA 

that petitioner’s continued occupancy presents a concern to the safety of NYCHA 

employees or a risk to the other NYCHA tenants, this Court finds that a lesser 

penalty is warranted … . Matter of Bryant v Garcia, 2021 NY Slip Op 00521, First 

Dept 2-2-21 

  

 

LANDLORD-TENANT, DEREGULATION. 

THE FOUR-YEAR LOOKBACK CAN BE APPLIED TO DETERMINE 

WHETHER DEFENDANT ENGAGED IN A FRAUDULENT SCHEME TO 

DEREGULATE NYC APARTMENTS RECEIVING J-51 TAX BENEFITS 

(FIRST DEPT). 

The First Department, in a full-fledged opinion by Justice Singh, over an extensive 

dissenting opinion, determined the four-year lookback period can be applied to 

determine whether there was a fraudulent scheme to deregulate apartments which, 

under Roberts (12 NY3d 270 [2009]) should not have been deregulated because the 

landlord was receiving “J-51” tax benefits. Defendant’s motion for summary 

http://nycourts.gov/reporter/3dseries/2021/2021_00521.htm
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judgment was properly denied and plaintiff’s motion to certify a class was properly 

granted: 

… [I]n pre-Roberts cases where landlords relied on DHCR [NYC Division of 

Housing & Community Renewal] guidance there could be no fraudulent scheme to 

deregulate. * * * 

[W]e have not extended this rule to cases decided after Roberts … . To the contrary, 

our jurisprudence holds that an owner may not flout the teachings of Roberts. * * * 

The hallmarks of a fraudulent scheme to deregulate are present here. … Defendant 

deregulated the apartment after Roberts was decided and did not re-register with 

DHCR, despite receiving J-51 tax benefits … . During the four-year period 

preceding commencement of the lawsuit, plaintiff was still not given a rent-

stabilized lease. … Defendant’s actions cannot be deemed to be prompt compliance. 

Rather, at this stage, plaintiff has sufficiently alleged a six-year scheme to illegally 

deregulate 27 units or approximately 32% of the building. Montera v KMR 

Amsterdam LLC, 2021 NY Slip Op 00805, First Dept 2-9-21 

  

 

LANDLORD-TENANT, LANDLORD LIABILITY FOR THIRD-PARTY 

ASSAULT. 

REJECTING THE 2ND DEPARTMENT’S CRITICISM OF THE 1ST 

DEPARTMENT’S THIRD-PARTY-ASSAULT JURISPRUDENCE, THE 1ST 

DEPARTMENT HELD THE BROKEN DOOR THROUGH WHICH THE 

ASSAILANTS GAINED ACCESS TO THE BUILDING WHERE 

PLAINTIFF’S DECEDENT WAS SHOT AND KILLED WAS NOT A 

PROXIMATE CAUSE OF THE SHOOTING BECAUSE THE ASSAILANTS 

WOULD HAVE FOUND A WAY TO ENTER THE BUILDING EVEN IF 

THE DOOR LOCK WERE WORKING (FIRST DEPT). 

The First Department determined the landlord, New York City Housing Authority 

(NYCHA), was not liable for the shooting death of plaintiff’s decedent, Murphy, 

despite conclusive video evidence the locking mechanism on the door the assailants 

used to enter plaintiff’s decedent’s building was broken. Disagreeing with the 

Second Department’s characterization of the First Department’s jurisprudence in 

http://nycourts.gov/reporter/3dseries/2021/2021_00805.htm
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similar third-party assault cases, the First Department held that the assailants were 

intent on shooting plaintiff’s decedent and would have gained entrance to the 

building even if the locking mechanism worked. Therefore the assailants’ actions 

constituted the sole proximate cause of plaintiff’s decedent’s death: 

We disagree with the [Second Department’s] implication that under this Court’s 

jurisprudence the fact that a victim was targeted obviates the need for any inquiry 

into the security measures in place at the subject premises. Indeed, we are aware of 

no case in the First Department that suggests that a landowner would avoid liability 

even if minimal precautions would have actually prevented a determined assailant 

from gaining access. In reality, however, that is hardly ever the case. In Buckeridge 

v Broadie (5 AD3d 298, 300), … the assailants were “sophisticated” and disguised 

themselves to gain entry. In Cerda v 2962 Decatur Ave. Owners Corp. (306 AD2d 

169, 170 [1st Dept 2003]) … the plaintiff was assaulted by a “team of assassins.” … 

[C]ases confirm that this Court has not abandoned the notion that more than the 

simple fact that a victim was targeted is necessary to shield a property owner from 

liability. … [T]he cases confirm that, given the minimal steps a landowner is 

required to take to secure premises, it has no duty to outwit or outthink those who 

are determined to overcome those steps. 

The record establishes that Murphy’s killers were intent on gaining access to the 

building. … [C]onsidering that at least one other person, by all appearances 

oblivious to the brouhaha … , entered the building at the same time, it does not take 

a leap of the imagination to surmise that [the assailants] would have gained access 

to the building by following another person in or forcing such a person to let them 

in. This negates the unlocked door as a proximate cause of the harm that befell 

Murphy, and makes her assailants’ murderous intent the only proximate 

cause. Estate of Murphy v New York City Hous. Auth., 2021 NY Slip Op 02246, 

First Dept 4-13-21 
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LANDLORD-TENANT, RENT STABILIZATION. 

THE NYC HOUSING STABILITY AND TENANT PROTECTION ACT OF 

2019 PART I, WHICH IMPOSES RESTRICTIONS ON A LANDLORD’S 

RIGHT TO REFUSE TO RENEW A RENT-STABILIZED LEASE, DOES 

NOT APPLY TO THIS HOLDOVER PROCEEDING WHICH WAS 

PENDING WHEN THE LAW WAS ENACTED (FIRST DEPT). 

The First Department, reversing the Appellate Term, determined the Housing 

Stability and Tenant Protection Act of 2019  (HSTPA) Part I did not apply to did not 

apply to the instant holdover proceeding which was pending when the HSTPA was 

enacted: 

As amended by HSTPA Part I … , Rent Stabilization Law of 1969 [Administrative 

Code of City of NY] § 26-511(c)(9)(b), which governs an owner’s right to refuse to 

renew a rent-stabilized lease on the ground that the owner seeks the unit for his or 

her own personal use and occupancy as a primary residence, limits the owner to the 

recovery of only one dwelling unit in a building, requires proof of “immediate and 

compelling necessity” for the owner’s use, and requires that the owner provide an 

equivalent housing accommodation for any tenant over the age of 62 and in 

occupancy for 15 years or more. … 

… [F]our months after Appellate Term issued its decision in this proceeding, the 

Court of Appeals decided Matter of Regina Metro. Co., LLC v New York State Div. 

of Hous. & Community Renewal (35 NY3d 332 [2020]), holding that HSTPA Part 

F, relating to rent overcharges, could not be applied to pending cases because 

“application of these amendments to past conduct would not comport with our 

retroactivity jurisprudence or the requirements of due process” … . 

We conclude that the same reasoning applies with equal measure to HSTPA Part 

I. Matter of Harris v Israel, 2021 NY Slip Op 00796, First Dept 2-9-21 
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MEDICAID. 

FUNDS FOR PERSONAL CARE SERVICES ARE MEDICAID FUNDS 

SUBJECT TO THE AUDIT AND RECOUPMENT AUTHORITY OF THE 

CITY OF NEW YORK HUMAN RESOURCES ADMINISTRATION; 

APPELLATE DIVISION REVERSED (CT APP). 

The Court of Appeals, reversing the Appellate Division, determined funds paid for 

personal care were Medicaid funds which were subject to the audit and recoupment 

authority of the City of New York Human Resources Administration (HRA). The 

facts are explained in the Appellate Division decision: 

For the reasons stated in the dissenting opinion below (Matter of People Care Inc. v 

City of New York, 175 AD3d 134, 147-152 [1st Dept 2020] [Richter, J.P., 

dissenting]), we conclude that the funds for personal care services paid to petitioner 

People Care, Inc. under the Health Care Reform Act (Public Health Law §§ 2807-v 

[1] [bb] [i], [iii]) are Medicaid funds subject to the audit and recoupment authority 

of the City of New York Human Resources Administration (HRA) in accordance 

with the parties’ 2001 contract. Matter of People Care Inc. v City of N.Y. Human 

Resources Admin., 2021 NY Slip Op 01834, CtApp 3-25-21 

  

 

NOTICE OF CLAIM. 

AFTER THE CITY MOVED FOR SUMMARY JUDGMENT IN THIS SLIP 

AND FALL CASE ON THE GROUND IT DID NOT HAVE WRITTEN 

NOTICE OF THE ICY CONDITION, THE PLAINTIFFS, YEARS AFTER 

THE STATUTE OF LIMITATIONS HAD EXPIRED, MOVED FOR LEAVE 

TO AMEND THE NOTICE OF CLAIM TO ALLEGE THE CITY CREATED 

THE DANGEROUS CONDITION; THE PLAINTIFFS SHOULD NOT HAVE 

BEEN ALLOWED TO AMEND THE NOTICE OF CLAIM AND THE CITY 

SHOULD HAVE BEEN AWARDED SUMMARY JUDGMENT (SECOND 

DEPT). 

The Second Department, reversing Supreme Court, determined plaintiffs in this slip 

and fall case should not have been allowed to amend the notice of claim to add the 

http://www.nycourts.gov/reporter/3dseries/2019/2019_05756.htm
http://www.nycourts.gov/reporter/3dseries/2019/2019_05756.htm
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allegation that the city created the icy condition in the parking garage. The city had 

moved for summary judgment because it did not have written notice of the condition. 

The plaintiffs then moved for leave to amend the notice of claim, years after the 

expiration of the statute of limitations. The city was entitled to summary judgment: 

“‘A plaintiff seeking to recover in tort against a municipality must serve a notice of 

claim to enable authorities to investigate, collect evidence and evaluate the merits of 

the claim’” … . “‘A notice of claim must set forth, inter alia, the nature of the claim, 

and the time, place, and manner in which the claim arose’” … . “Under General 

Municipal Law § 50-e(6), ‘[a] notice of claim may be amended only to correct good 

faith and nonprejudicial technical mistakes, omissions, or defects, not to 

substantively change the nature of the claim or the theory of liability’” … . Here, 

contrary to the court’s determination, the proposed amendment to the notice of claim 

was not to correct a technical mistake, defect, or omission within the meaning of 

General Municipal Law § 50-e(6), but rather, improperly sought “to assert a new 

theory of affirmative negligence several years after the . . . applicable limitations 

period” … . Congero v City of Glen Cove, 2021 NY Slip Op 02131, Second Dept 4-

7-21 

  

 

NOTICE OF CLAIM. 

ALTHOUGH THIS NON-TORT ACTION AGAINST THE NYC DISTRICT 

ATTORNEY DID NOT TRIGGER THE NOTICE OF CLAIM 

REQUIREMENT OF THE GENERAL MUNICIPAL LAW, IT DID 

TRIGGER THE NOTICE OF CLAIM REQUIREMENT OF THE COUNTY 

LAW (FIRST DEPT). 

The First Department determined County Law 52, not General Municipal Law 

(GML) 50, applied to a “money had and received” lawsuit against the district 

attorney of New York County. Although the district attorney is considered a city 

employee for purposes the General Municipal Law, the district attorney is elected 

by the citizens of New York County and is subject to the provisions of the County 

Law. The General Municipal Law notice of claim requirement applies only to tort 

actions. However, the County Law notice of claim requirement applies to this action 

for money had and received. No notice of claim was filed: 

http://nycourts.gov/reporter/3dseries/2021/2021_02131.htm
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Defendant falls back on the position that, even if no notice of claim was required 

under GML section 50-k, one was required under County Law section 52. … 

Although this section also refers to GML sections 50-e and 50-i, the Court of 

Appeals has expressly held that it applies to non-tort claims … . Further, County 

Law section 52 applies to county employees … . Nevertheless, plaintiffs assert that 

in arguing for application of the County Law, the District Attorney is trying to have 

it both ways, since he claims to be a city employee for purposes of the General 

Municipal Law, but a county employee for purposes of the County Law. It is true 

that New York City law considers the District Attorney to be a city employee … . 

However, this is no reason not to apply County Law section 52, since there is no 

county-level government organization in the City of New York that could be 

considered the District Attorney’s employer for administrative purposes such as 

paying his or her salary. Moreover, the District Attorney is elected by the voters of 

New York County, not New York City. Finally, this Court has cited County Law 

section 52 in holding that a notice of claim is required before filing an action against 

the office of a District Attorney in the City of New York … . Slemish Corp. S.A. v 

Morgenthau, 2021 NY Slip Op 01370, First Dept 3-9-21 

  

 

NOTICE OF CLAIM. 

THE COURT LACKED AUTHORITY TO DEEM A NOTICE OF CLAIM 

TIMELY FILED MORE THAN ONE YEAR AND 90 DAYS AFTER THE 

CAUSE OF ACTION (SLIP AND FALL) ACCRUED, EVEN THOUGH THE 

SUMMONS AND COMPLAINT WAS SERVED WITHIN THAT TIME 

PERIOD; A NOTICE OF CLAIM FILED MORE THAN 90 DAYS AFTER 

THE CAUSE OF ACTION ACCRUES WITHOUT LEAVE OF COURT IS A 

NULLITY (FOURTH DEPT). 

The Fourth Department, reversing Supreme Court, determined the notice of claim 

served more than 90 after the slip and fall without leave of court was a nullity. The 

court further determined that the request for an order deeming the notice of claim 

timely served made more than one year and 90 days after the slip and fall could not 

be authorized by the court, even where the summons and complaint was served 

within that time period: 

http://nycourts.gov/reporter/3dseries/2021/2021_01370.htm
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It is well settled that an “application for the extension [of time within which to serve 

a notice of claim] may be made before or after the commencement of the action but 

not more than one year and 90 days after the cause of action accrued, unless the 

statute has been tolled” .. . Where that time expires before the application for an 

extension is made, “the court lack[s] the power to authorize late filing of the notice 

[of claim]” … . 

Here, we conclude that “[p]laintiff’s service of the summons and complaint within 

the limitations period does not excuse the failure to serve a notice of claim within 

that period,” and we further conclude that “plaintiff’s earlier service of a notice of 

claim is a nullity inasmuch as the notice of claim was served more than 90 days after 

the accident but before leave to serve a late notice of claim was granted” … . Thus, 

because plaintiff’s cross motion seeking an order deeming her notice of claim to be 

timely filed “was made after the expiration of the maximum period permitted” for 

seeking such relief, i.e., one year and 90 days, Supreme Court should have denied 

plaintiff’s cross motion, granted defendant’s motion, and dismissed the complaint 

… . Bennett v City of Buffalo Parks & Recreation, 2021 NY Slip Op 01920, Fourth 

Dept 3-26-21 

  

 

POLICE, EMPLOYMENT LAW, ADMINISTRATIVE LAW. 

THE NYPD OFFICER WHO EMPLOYED A PROHIBITED CHOKEHOLD 

ON ERIC GARNER, WHICH CONTRIBUTED TO ERIC’S DEATH, WAS 

PROPERLY DISMISSED FROM THE NYPD (FIRST DEPT). 

The First Department determined the police officer who employed a prohibited 

chokehold on Eric Garner, which contributed to Eric’s death, was properly dismissed 

from employment by the New York Police Department (NYPD): 

Substantial evidence supports respondents’ conclusion that petitioner recklessly 

caused injury to Eric Garner by maintaining a prohibited chokehold for 9 to 10 

seconds after exigent circumstances were no longer present, thereby disregarding 

the risk of injury (Penal Law §§ 15.05[3]; 120.00[2] …). 

http://nycourts.gov/reporter/3dseries/2021/2021_01920.htm
http://nycourts.gov/reporter/3dseries/2021/2021_01920.htm


Table of Contents 

 

29 

 

We do not find the penalty “so disproportionate to the offense, in light of all the 

circumstances, as to be shocking to one’s sense of fairness” … . Conduct far less 

serious than petitioner’s has been found by the Court of Appeals to have a 

“destructive impact . . . on the confidence which it is so important for the public to 

have in its police officers” … . Matter of Pantaleo v O’Neill, 2021 NY Slip Op 

01857, First Dept 3-25-21 

  

 

POLICE, EMPLOYMENT LAW, NEGLIGENCE. 

PLAINTIFF POLICE OFFICER WAS INJURED CHANGING THE 

CARBON DIOXIDE CARTRIDGE FOR AN ANIMAL TRANQUILIZER 

GUN; THE PRODUCTS LIABILITY CAUSE OF ACTION AGAINST THE 

MANUFACTURER SURVIVED SUMMARY JUDGMENT; THE GENERAL 

MUNICIPAL LAW 205-E/LABOR LAW 27-A CAUSE OF ACTION 

AGAINST THE CITY SHOULD NOT HAVE BEEN DISMISSED (SECOND 

DEPT). 

The Second Department, reversing (modifying) Supreme Court, determined the 

negligence and products liability causes of action against NASCO, the manufacturer 

of an animal tranquilizer gun, properly survived summary judgment, but the General 

Municipal Law/Labor Law action against the city and the NYPD should not have 

been dismissed. Plaintiff, a police officer, was injured changing the carbon dioxide 

cartridge for the gun: 

NASCO’s expert … opined in mere conclusory fashion that the tranquilizer gun was 

“appropriately designed.” The affidavit did not, for example, contain any 

explanation of the gun’s design, or any discussion of industry standards or costs. Nor 

did it state whether NASCO had received complaints about any of the other 

tranquilizer guns it had sold. The conclusory affidavit was insufficient to 

affirmatively demonstrate, prima facie, that the gun was reasonably safe for its 

intended use … . 

NASCO … failed to demonstrate, prima facie, that the plaintiff’s actions were the 

sole proximate cause of the subject accident … . Triable issues of fact existed, among 

http://nycourts.gov/reporter/3dseries/2021/2021_01857.htm
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other things, as to whether the plaintiff was given specific instructions by the NYPD 

that he failed to follow or whether he used a tool to remove the end cap. … 

NASCO, which relied primarily on an instruction sheet produced by the NYPD that 

the plaintiff testified was never given to him, failed to meet its burden of 

establishing, prime facie, that the warnings provided to the NYPD were adequate, 

that no warnings were necessary, or that the failure to give the aforesaid warnings 

was not a proximate cause of the accident … . 

…The City defendants failed to demonstrate their prima facie entitlement to 

judgment as a matter of law dismissing so much of the General Municipal Law § 

205-e cause of action as was predicated upon Labor Law § 27-a. The City defendants 

failed to demonstrate, prima facie, that the tranquilizer gun, which was purchased by 

the NYPD in 1976, was not defective due to lack of proper maintenance, as alleged 

by the plaintiff … . Further “[r]ecovery under General Municipal Law § 205-e ‘does 

not require proof of such notice as would be necessary to a claim in common-law 

negligence’” … .”Rather, the plaintiff must only establish that the circumstances 

surrounding the violation indicate that it was a result of neglect, omission, or willful 

or culpable negligence on the defendant’s part” … . Morales v City of New York, 

2021 NY Slip Op 02386, Second Dept 4-21-21 

  

 

POLICE, EXCESSIVE FORCE. 

THE NYPD IS A DEPARTMENT OF THE CITY AND CANNOT BE 

SEPARATELY SUED; THE 42 USC 1983 CIVIL RIGHTS VIOLATION 

CAUSE OF ACTION WAS NOT SUPPORTED BY SUFFICIENT 

ALLEGATIONS OF AN UNCONSTITUTIONAL CITY CUSTOM OR 

POLICY; THE OTHER CAUSES OF ACTION AGAINST THE CITY FALL 

BECAUSE THERE WAS PROBABLE CAUSE FOR PLAINTIFF’S ARREST 

AND THE FORCE USED BY THE POLICE WAS NOT EXCESSIVE UNDER 

THE CIRCUMSTANCES (SECOND DEPT). 

The Second Department, reversing Supreme Court, determined the 42 USC 1983 

violation-of-civil rights, negligence, assault and battery, excessive force, false arrest 

and false imprisonment causes of action against the New York Police Department 

http://nycourts.gov/reporter/3dseries/2021/2021_02386.htm
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(NYPD) and New York City (City) should have been dismissed. Plaintiff was shot 

when, in the midst of a psychotic episode, she approached the police with a knife. 

She was indicted, tried and found not responsible by reason of mental disease or 

defect. The court noted that the NYPD is a department of the City and cannot be 

sued separately. The court also noted the 1983 action against the City failed to state 

a cause action because no city policy or custom was identified as violating plaintiff’s 

constitutional rights: 

To hold a municipality liable under 42 USC § 1983 for the conduct of employees 

below the policymaking level, a plaintiff must show that the violation of his or her 

constitutional rights resulted from a municipal custom or policy … . Here, 

“[a]lthough the complaint alleged as a legal conclusion that the defendants engaged 

in conduct pursuant to a policy or custom which deprived the plaintiff of certain 

constitutional rights, it was wholly unsupported by any allegations of fact identifying 

the nature of that conduct or the policy or custom which the conduct purportedly 

advanced” … . * * * 

The Supreme Court also should have granted that branch of the defendants’ motion 

which was for summary judgment dismissing the false arrest and false imprisonment 

causes of action insofar as asserted against the City. The existence of probable cause 

constitutes a complete defense to a cause of action alleging false arrest and false 

imprisonment … , including causes of action asserted pursuant to 42 USC § 1983 to 

recover damages for the deprivation of Fourth Amendment rights under color of state 

law … . Brown v City of New York, 2021 NY Slip Op 01743, Second Dept 3-24-21 

  

 

POLICE, EXCESSIVE FORCE. 

THERE WAS PROBABLE CAUSE TO ARREST PLANTIFF FOR 

TRESPASS AFTER SHE WAS ASKED TO LEAVE THE RESTAURANT BY 

RESTAURANT STAFF; THEREFORE PLAINTIFF’S FALSE ARREST 

CAUSE OF ACTION SHOULD HAVE BEEN DISMISSED (FOURTH 

DEPT). 

The Fourth Department determined plaintiff’s cause of action for false arrest should 

have been dismissed in this excessive-force, civil-rights-violation action against two 

http://nycourts.gov/reporter/3dseries/2021/2021_01743.htm
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police officers. Plaintiff got into an argument with restaurant staff and was asked to 

leave by the staff, who then called the police. The police broke plaintiff’s arm when 

attempting to handcuff her. The excessive force, civil-rights-violation causes of 

action properly survived defendants’ summary judgment motions. But there was 

probable cause to arrest plaintiff for trespass, requiring dismissal of the false arrest 

cause of action: 

“[T]he existence of probable cause is an absolute defense to a false arrest claim” … 

. This is so even if probable cause exists with respect to an offense other than the 

one actually invoked at the time of arrest … . Here, although plaintiff lawfully 

entered the restaurant premises as a customer, her license to remain was revoked 

when she was asked to leave after she began arguing with the staff. When plaintiff 

refused to leave the restaurant property at the request of its staff, she committed a 

trespass … . Inasmuch as plaintiff committed an ongoing trespass in defendants’ 

presence (see CPL 140.10 [1] [a]), defendants had probable cause to arrest plaintiff 

for that violation … . Snow v Rochester Police Officer Christopher Schreier, 2021 

NY Slip Op 02638, Fourth Dept 4-30-21 

  

 

POLICE, SPECIAL RELATIONSHIP. 

THE COUNTY POLICE OFFICER’S STATEMENT TO PLAINTIFF’S 

DECEDENT TO THE EFFECT SHE HAD NO REASON TO FEEL UNSAFE 

DID NOT CREATE A SPECIAL RELATIONSHIP; THEREFORE THE 

COUNTY WAS NOT LIABLE FOR THE SHOOTING DEATH OF 

PLAINTIFF’S DECEDENT AT THE HANDS OF THE FATHER OF HER 

YOUNG CHILD (SECOND DEPT). 

The Second Department determined the complaint failed to state a cause of action 

against the county stemming from the shooting death of plaintiff’s decedent at the 

hands of the father of her child (Jenkins). Plaintiff’s decedent had repeatedly 

requested of the county police that Jenkins be arrested and allegedly was told there 

was no reason for her to feel unsafe. The officer’s statement did not create a special 

relationship with the county such that the county could be held liable: 

http://nycourts.gov/reporter/3dseries/2021/2021_02638.htm
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“Generally, a municipality may not be held liable for the failure to provide police 

protection because the duty to provide such protection is owed to the public at large, 

rather than to any particular individual” … . “A narrow exception to the rule exists 

where a special relationship exists between the municipality and the injured parties” 

… . The elements of a special relationship are (1) an assumption by the municipality, 

through promises or actions, of an affirmative duty to act on behalf of the party who 

was injured, (2) knowledge on the part of the municipality’s agents that inaction 

could lead to harm, (3) some form of direct contact between the municipality’s 

agents and the injured party, and (4) the injured party’s justifiable reliance on the 

municipality’s affirmative undertaking … . 

Contrary to the plaintiff’s contentions, the complaint fails to allege facts that could 

establish an affirmative undertaking or justifiable reliance on any such undertaking 

by the defendants … . The complaint alleged that the decedent was told by an officer, 

weeks before the killing, that the officer “did not see any reason why Mr. Jenkins 

would hurt [the decedent or her sister] and that there was no reason for them to feel 

unsafe.” This statement, or statements to that effect, which could not be construed 

as conveying any promise or intention to protect the decedent, are not a basis on 

which a special duty may be premised … . Coleman v County of Suffolk, 2021 NY 

Slip Op 08219, Second Dept 3-17-21 

  

 

POLICE, SPECIAL RELATIONSHIP. 

THE POLICE OFFICERS’ DECIDING NOT TO ARREST PLAINTIFF’S 

DECEDENT’S SON AFTER AN ALTERCATION BETWEEN HER AND 

HER SON WAS AN EXERCISE OF DISCRETION PROTECTED BY 

GOVERNMENTAL IMMUNITY; THEREFORE THE CITY WAS NOT 

LIABLE FOR THE SUBSEQUENT ATTACK BY HER SON RESULTING IN 

THE DEATH OF PLAINTIFF’S DECEDENT (SECOND DEPT). 

The Second Department, reversing Supreme Court in this third-party assault case, 

determined the city could not be held liable for the injury and death of plaintiff’s 

decedent at the hands of her son. The police had been called to plaintiff’s decedent’s 

home because of an altercation between her and her son, Matthew. The police did 

not arrest her son. The next day her son attacked her with a baseball bat and she died 

http://nycourts.gov/reporter/3dseries/2021/2021_08219.htm
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from her injuries. The Second Department held that the decision not to arrest the son 

was an exercise of discretion which is protected by the doctrine of governmental 

immunity: 

The governmental function immunity defense cannot attach unless the municipal 

defendant establishes that the discretion possessed by its employees was in fact 

exercised in relation to the conduct on which liability is predicated … . The 

immunity afforded a municipality presupposes an exercise of discretion in 

compliance with its own procedures … . The basis for the value judgment supporting 

immunity and denying individual recovery for injury becomes irrelevant where the 

municipality violates its own internal rules and policies and exercises no judgment 

or discretion … . Immunity is not available unless the municipality establishes that 

the action taken actually resulted from discretionary decision-making, meaning the 

exercise of reasoned judgment which could typically produce different acceptable 

results … . 

Here, the defendants established … that the City was entitled to judgment as a matter 

of law … by its submissions, which demonstrated that the police officers’ actions 

were discretionary, and they did not fail to follow the police department’s rules and 

policies in deciding not to arrest Matthew … . The evidence demonstrated that the 

officers determined that Matthew had committed a violation during the altercation 

with his mother. Since the officers determined that no crime had been committed, 

pursuant to CPL 140.10(4)(c) and the patrol guide mandates, the officers were not 

compelled to arrest Matthew. The evidence further demonstrated that the officers’ 

decision involved reasoned judgment and an exercise of discretion in compliance 

with departmental procedures. Devlin v City of New York, 2021 NY Slip Op 02275, 

Second Dept 4-14-21 
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POLICE, SPECIAL RELATIONSHIP. 

THE POLICE REMOVED PLAINTIFF’S BOYFRIEND FROM 

PLAINTIFF’S PREMISES THREE TIMES TELLING PLAINTIFF HE 

WOULD NOT COME BACK AND SHE WILL BE OKAY; THEN HER 

BOYFRIEND THREW HER OUT A THIRD FLOOR WINDOW; THERE 

WAS NO SPECIAL RELATIONSHIP BETWEEN PLAINTIFF AND THE 

CITY; THE CITY WAS NOT LIABLE (SECOND DEPT). 

The Second Department, reversing Supreme Court, determined no special 

relationship had been created between the plaintiff and the city stemming from 

police officers’ telling plaintiff that her former boyfriend (Gaskin) would be 

removed from the premises and would not be back. The police responded to 

plaintiff’s calls when Gaskin showed up three times. On the next occasion, Gaskin 

threw plaintiff out of a third floor window: 

“When a cause of action alleging negligence is asserted against a municipality, and 

the municipality is exercising a governmental function, the plaintiff must first 

demonstrate that the municipality owed a special duty to the injured person” … . 

Such a special duty can arise, as relevant here, where the plaintiff belongs to a class 

for whose benefit a statute was enacted, or where the municipality voluntarily 

assumes a duty to the plaintiff beyond what is owed to the public generally … . A 

municipality will be held to have voluntarily assumed a duty or special relationship 

with a party where there is: “(1) an assumption by the municipality, through 

promises or actions, of an affirmative duty to act on behalf of the party who was 

injured; (2) knowledge on the part of the municipality’s agents that inaction could 

lead to harm; (3) some form of direct contact between the municipality’s agents and 

the injured party; and (4) that party’s justifiable reliance on the municipality’s 

affirmative undertaking” … . 

Here, the defendants established their prima facie entitlement to judgment as a 

matter of law dismissing the complaint insofar as asserted against them by 

establishing that no special relationship existed between them and the plaintiff … . 

Specifically, the defendants established, prima facie, that the officers made no 

promise to arrest Gaskin, and the plaintiff could not justifiably rely on vague 

assurances by the officers that she would “be okay” and that Gaskin would not be 
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returning to the building where both he and the plaintiff lived … . Howell v City of 

New York, 2021 NY Slip Op 00840, Second Dept 2-10-21 

  

 

REAL PROPERTY ACTIONS AND PROCEEDINGS LAW (RPAPL). 

HOMEOWNERS’ ASSOCIATIONS IN THE HAMPTONS 

DEMONSTRATED OWNERSHIP OF THE BEACH TO THE HIGH WATER 

MARK; THE TOWNS THEREFORE COULD NOT ISSUE PERMITS 

ALLOWING VEHICLES ON THE BEACH (SECOND DEPT). 

The Second Department, reversing Supreme Court in this action to quiet title 

pursuant to RPAPL Article 15,, determined the homeowners’ associations 

demonstrated ownership of about 4000 feet of beach in the Hamptons on Long 

Island. Therefore the towns could not allow vehicles to park on the beach: 

In an action pursuant to RPAPL article 15, the plaintiff bears the burden of 

demonstrating, inter alia, the boundaries of the subject property with “common 

certainty” (see RPAPL 1515[2] … ). Here, contrary to the Supreme Court’s 

determination, we find that Seaview, Dunes, Tides, and Whalers established their 

title claims by a preponderance of the evidence, and that Ocean established its title 

claim by a preponderance of the evidence with respect to the westernmost portion of 

its property. At trial, the plaintiffs produced a land title expert who testified to the 

homeowners associations’ chains of title to their respective properties. Specifically, 

that expert testified, based on documentary evidence, that Seaview, Dunes, Tides, 

and Whalers owned fee simple title to their respective properties, extending to the 

mean high-water mark of the Atlantic Ocean. The expert also testified, in relevant 

part, that Ocean owned fee simple title extending to the mean high-water mark of 

the Atlantic Ocean, as to the westernmost 400 linear feet of its property. The 

plaintiffs produced all of the deeds in those respective chains of title, beginning with 

the Benson Deed, which is common to all of the homeowners associations’ chains 

of title. Based on the foregoing evidence, the homeowners associations established, 

to the extent previously indicated, that they owned title in fee simple absolute to the 

disputed portion of their respective properties (see RPAPL 1515[2] … ). Seaview at 

Amagansett, Ltd. v Trustees of Freeholders & Commonalty of Town of E. Hampton, 

2021 NY Slip Op 00584, Second Dept 2-3-21 
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SLIP AND FALL. 

ALTHOUGH THE VILLAGE CODE MADE THE ABUTTING PROPERTY 

OWNER RESPONSIBLE FOR MAINTAINING THE SIDEWALK, THE 

CODE DID NOT IMPOSE TORT LIABILITY ON THE ABUTTING 

PROPERTY OWNER; THE PROPERTY OWNER’S MOTION TO DISMISS 

THIS SIDEWALK SLIP AND FALL ACTION SHOULD HAVE BEEN 

GRANTED (SECOND DEPT). 

The Second Department, reversing Supreme Court, determined the abutting property 

owner (Khadu) was not liable in this sidewalk slip and fall case. Although the village 

code made the abutting property owner responsible for maintenance of the sidewalk, 

it did not impose tort liability on the property owner: 

“Generally, liability for injuries sustained as a result of negligent maintenance of or 

the existence of dangerous [or] defective conditions to public sidewalks is placed on 

the municipality and not the abutting landowner” … . “An abutting landowner will 

be liable to a pedestrian injured by a defect in a public sidewalk only when the owner 

either created the condition or caused the defect to occur because of a special use, or 

when a statute or ordinance places an obligation to maintain the sidewalk on the 

owner and expressly makes the owner liable for injuries caused by a breach of that 

duty” … . 

Here, the evidentiary material submitted by Khadu in support of his motion 

established as a matter of law that the plaintiffs had no cause of action against him. 

Khadu demonstrated that he did not create the alleged condition or cause the 

condition through a special use of the sidewalk. Additionally, although section 180-

2 of the Code of the Village of Freeport requires an abutting landowner to keep a 

sidewalk in good and safe repair, it does not specifically impose tort liability for a 

breach of that duty … . Daniel v Khadu, 2021 NY Slip Op 00291, Second Dept 1-

20-21 
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SLIP AND FALL. 

DESPITE A SMALL HOME OFFICE, DEFENDANT WAS ENTITLED TO 

THE LIABILITY EXEMPTION FOR OWNER-OCCUPIED RESIDENCES 

IN THIS SIDEWALK SLIP AND FALL CASE (SECOND DEPT). 

The Second Department, reversing Supreme Court, determined defendant property 

owner’s motion for summary judgment in this sidewalk slip and fall case should 

have been granted. The NYC Administrative Code exempts abutting owner-

occupied residential properties from liability. The fact that defendant had a small 

office where he edited photos did not change the purely residential nature of the 

property: 

In 2003, the New York City Council enacted section 7-210 of the Administrative 

Code of the City of New York to shift tort liability for injuries resulting from 

defective sidewalks from the City to abutting property owners … . This liability 

shifting provision does not, however, apply to “one-, two- or three-family residential 

real property that is (i) in whole or in part, owner occupied, and (ii) used exclusively 

for residential purposes” … . “The purpose of the exception in the Code is to 

recognize the inappropriateness of exposing small-property owners in residence, 

who have limited resources, to exclusive liability with respect to sidewalk 

maintenance and repair” … . 

Here, the appellant established, prima facie, that he was exempt from liability 

pursuant to the subject Code exception, and no triable issue of fact was raised in 

opposition. The appellant’s partial use of a room in his single-family home as an 

office to edit some photos in relation to his infrequent paid photography ventures 

was merely incidental to his residential use of the property … . The appellant was a 

retired photographer, and on occasion he would edit photos on his home computer 

in relation to two or three paid party photography jobs he did per year. The appellant 

did not claim a “home office” tax deduction, nor did he use this space in his home 

to edit these photos with any regularity. Zak v City of New York, 2021 NY Slip Op 

01287, Second Dept 3-3-21 
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SLIP AND FALL. 

IN THE FOURTH DEPARTMENT, UNLIKE IN THE SECOND 

DEPARTMENT, A MUNICIPALITY MOVING FOR SUMMARY 

JUDGMENT IN A SLIP AND FALL CASE NEED ONLY SHOW IT DID NOT 

HAVE WRITTEN NOTICE OF THE DANGEROUS CONDITION EVEN 

WHERE THE COMPLAINT ALLEGES THE MUNICIPALITY CREATED 

THE DANGEROUS CONDITION; HERE AN ONLINE COMPLAINT DID 

NOT SATISFY THE WRITTEN NOTICE REQUIREMENT; EVIDENCE A 

MUNICIPAL CONTRACTOR CREATED THE DANGEROUS CONDITION 

RAISED A QUESTION OF FACT ABOUT MUNICIPAL LIABILITY 

(FOURTH DEPT). 

The Fourth Department, reversing Supreme Court, determined: (1) disagreeing with 

the Second Department, a municipality moving for summary judgment in a slip and 

fall case need only show it did not receive written notice of the dangerous condition 

and need not affirmatively show it did not create the dangerous condition even if 

alleged in the complaint; (2) if the lack of written notice is demonstrated the burden 

shifts to plaintiff to show the municipality created the condition; (3) the written 

notice requirement is not necessarily satisfied by an online (CityLine) complaint; 

and (4) plaintiff raised a question of fact whether a municipal contractor created the 

dangerous condition. Plaintiff was injured when his bicycle went into a pavement 

cutout concealed by a puddle: 

… [D]efendant met its initial burden by submitting the affidavit of its commissioner 

of public works establishing that he did not receive prior written notice of the 

allegedly dangerous or defective condition in the street as required by its prior 

notification law … . As a result, the burden shifted to plaintiff to demonstrate the 

existence of a triable issue of fact as to the requisite written notice or, as relevant 

here, the applicability of the affirmative negligence exception … . … 

… [As] CityLine complaints were simply received by complaint investigators and 

routed through a computer system to the appropriate department, and … such 

complaints were stored solely in the electronic file on the computer system, there is 

no indication in the record that such complaints were actually given to the 

commissioner of public works as required by the prior notification law … . … 
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… [T]here is circumstantial evidence that defendant created the defect through its 

contractor’s actions and, thus, a triable issue of fact whether the affirmative 

negligence exception applies … . Horst v City of Syracuse, 2021 NY Slip Op 00708, 

Fourth Dept 2-5-21 

  

 

SLIP AND FALL. 

PLAINTIFF TRIPPED OVER A FOOTING FOR A TRAFFIC SIGNAL 

POLE WHICH HAD BEEN REMOVED; ALTHOUGH THE CITY 

APPROVED THE REMOVAL OF THE POLE IT PLAYED NO ROLE IN ITS 

REMOVAL; THEREFORE THE CITY DID NOT CREATE THE 

CONDITION AND THE LACK OF WRITTEN NOTICE RELIEVED THE 

CITY OF LIABILITY (THIRD DEPT). 

The Third Department, reversing Supreme Court, determined, after a plaintiff’s 

verdict at trial, the defendant city’s motion for summary judgment should have been 

granted in this slip and fall case. Plaintiff tripped over the footing of a traffic signal 

pole (the pole had been removed). The city demonstrated it did not have written 

notice of the condition. Therefore the burden shifted to the plaintiff to show that the 

city created the condition. The city submitted documents showing that the removal 

of the pole was part of a private construction project over which the city exercised 

no control: 

The City did not receive notice of the project’s completion or when and by whom 

the traffic signals were removed. Trudeau [Chief Supervisor of the Traffic 

Engineering Division of the Albany Police Department] testified that the City did 

not oversee the development project because it was a private project, and he was not 

aware of when the traffic signals were removed or who removed them. We note that, 

contrary to Supreme Court’s decision, the City’s failure to inspect the sidewalk is an 

omission that does not constitute affirmative negligence that excuses compliance 

with the prior written notice requirement … . By failing to present any proof that the 

City received written notice of the defect or of an affirmative act taken by the City 

that immediately resulted in the defective condition of the sidewalk, plaintiffs failed 

to raise a material issue of fact as to the exception to the prior written notice 

http://nycourts.gov/reporter/3dseries/2021/2021_00708.htm
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requirement … . Vnuk v City of Albany, 2021 NY Slip Op 00600, Third Dept 2-4-

21 

  

 

SLIP AND FALL. 

PLAINTIFF’S EXPERT SHOULD HAVE BEEN ALLOWED TO TESTIFY 

IN THIS SLIP AND FALL CASE; NEW TRIAL ORDERED (SECOND 

DEPT). 

The Second Department, reversing the defendants’ verdict in this slip and fall case, 

determined plaintiff’s expert should have been allowed to testify: 

The plaintiff Wendy Robins (hereinafter the injured plaintiff) fell after stepping onto 

a curb adjacent to an unfinished driveway apron leading to an underground parking 

garage in a condominium building that was under construction … . … 

“[E]xpert opinion is proper when it would help to clarify an issue calling for 

professional or technical knowledge, possessed by the expert and beyond the ken of 

the typical juror” … . The admissibility and scope of expert testimony is a 

determination within the discretion of the trial court … . 

Here, the Supreme Court improvidently exercised its discretion in precluding the 

testimony of the plaintiffs’ proposed expert witness as to industry safety standards 

relating to the construction of sidewalks … . Contrary to the defendants’ contention, 

the record shows no appreciable difference between the unfinished driveway apron 

where the injured plaintiff fell, which was left open to pedestrians, and the adjoining 

unfinished sidewalks, which were barricaded by a fence and barrels. Moreover, the 

absence of a violation of a specific code or ordinance is not dispositive of the 

plaintiffs’ allegations based on common-law negligence principles … . Had the 

plaintiffs’ expert been permitted to testify, he could have addressed whether, under 

the circumstances presented, the defendants’ failure to barricade the driveway apron 

or otherwise warn pedestrians of its unfinished condition was a departure from 

generally accepted customs and practices and whether the defendants were negligent 

in failing to do so … . Robins v City of Long Beach, 2021 NY Slip Op 01277, 

Second Dept 3-3-21 

http://nycourts.gov/reporter/3dseries/2021/2021_00600.htm
http://nycourts.gov/reporter/3dseries/2021/2021_00600.htm
http://nycourts.gov/reporter/3dseries/2021/2021_01277.htm
http://nycourts.gov/reporter/3dseries/2021/2021_01277.htm
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SLIP AND FALL. 

THE CITY DID NOT HAVE WRITTEN NOTICE OF THE 

SIDEWALK/CURB DEFECT IN THIS SLIP AND FALL CASE BECAUSE 

THE DEFECT DID NOT APPEAR ON THE BIG APPLE MAP WHICH HAD 

BEEN SERVED ON THE CITY, DESPITE THE APPARENT EXISTENCE 

OF ANOTHER BIG APPLE MAP WHICH SHOWED THE DEFECT BUT 

WAS NOT SHOWN TO HAVE BEEN SERVED ON THE CITY (SECOND 

DEPT). 

The Second Department, reversing Supreme Court, determined the Big Apple map 

demonstrated the city did not have prior written notice of the sidewalk/curb defect 

where plaintiff allegedly slipped and fell, despite the apparent existence of another 

Big Apple map which showed the defect but was not shown to have been served on 

the city (NYC): 

Maps prepared by Big Apple Pothole and Sidewalk Protection Committee, Inc. 

(hereinafter Big Apple), and filed with the Department of Transportation serve as 

prior written notice of defective conditions depicted thereon … . Where a plaintiff 

relies on a Big Apple map, the map served on the City closest in time prior to the 

subject accident is controlling … . 

Here, the City met its prima facie burden by proffering evidence that the most recent 

Big Apple map served on it did not show the defect and that it had not received any 

other prior written notice of the allegedly defective condition … . Although the 

plaintiff produced a competing Big Apple map which purportedly showed the defect, 

that map was not accompanied by any evidence showing when it had been served 

on the City. Abdullah v City of New York, 2021 NY Slip Op 01377, Second Dept 

3-10-21 

  

 

 

http://nycourts.gov/reporter/3dseries/2021/2021_01377.htm
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SLIP AND FALL. 

THE NYC ADMINSTRATIVE CODE REQUIRES ABUTTING PROPERTY 

OWNERS TO REPAIR SIDEWALK FLAGS OVER 1/2 INCH; PLAINTIFF 

PRESENTED EVIDENCE THE FLAG WAS THREE INCHES; 

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT IN THIS 

SIDEWALK SLIP AND FALL CASE SHOULD NOT HAVE BEEN 

GRANTED (SECOND DEPT). 

The First Department, reversing Supreme Court, determined defendant’s motion for 

summary judgment in this sidewalk slip and fall case should not have been granted. 

There was evidence the sidewalk flag was three inches high and the NYC 

Administrative Code requires the abutting property owner to repair any flags over 

1/2 inch: 

The Administrative Code of the City of New York requires owners of real property 

abutting any sidewalk to maintain that sidewalk in a reasonably safe condition, 

which includes repaving, repairing and replacing defective sidewalk flags 

(Administrative Code § 7-210[3]). Furthermore, property owners are specifically 

required to, at their own cost and expense, repave or repair any portion of the 

sidewalk that constitutes a tripping hazard where “the vertical grade differential 

between adjacent sidewalk flags is greater than or equal to one half inch” ,,, , 

Plaintiff testified at the 50-h hearing that he tripped on a raised sidewalk flag that 

was approximately three inches higher than the adjacent flag, There is also 

photographic evidence that shows a visibly raised sidewalk flag in the area he 

identified as where his accident occurred. Tropper v Henry St. Settlement, 2021 NY 

Slip Op 00397, First Dept 1-26-21 

  

 

 

 

 

http://nycourts.gov/reporter/3dseries/2021/2021_00397.htm
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SLIP AND FALL. 

THE TREE WELL COULD HAVE CONTRIBUTED TO PLAINTIFF’S SLIP 

AND FALL; THE CITY’S MOTION FOR SUMMARY JUDGMENT 

SHOULD NOT HAVE BEEN GRANTED (FIRST DEPT). 

The First Department, reversing Supreme Court, determined the city’s motion for 

summary judgment in this slip and fall case should not have been granted. Plaintiff 

alleged he fell into a hole between a tree well and the sidewalk. The city is 

responsible for maintaining tree wells: 

The City’s motion for summary judgment was improperly granted in this action 

where plaintiff was injured when he tripped and fell in a hole between a tree well 

and the sidewalk. According to plaintiff, the dirt in the tree well was lower than the 

sidewalk. The City had the obligation to maintain the tree well located in the 

sidewalk in a safe condition … . The size, shape, configuration and location of the 

Big Apple Map’s line markings in the same area of the sunken tree well, which 

indicate a raised or uneven portion of the sidewalk, “raise an issue of fact as to 

whether the City had prior written notice of the particular defect” … . Although 

plaintiff’s testimony and averments in regard to the precise precipitating cause of his 

fall are somewhat inconsistent, his consistent statements that a hole in an area 

between the sidewalk and tree well was a factor in causing him to fall raise triable 

issues as to whether a tree well defect contributed to his fall. Castro v 243 E. 138th 

St., LLC, 2021 NY Slip Op 00107, First Dept 1-12-21 

  

 

TAX FORECLOSURE. 

A TAX FORECLOSURE PROCEEDING IS AN IN REM ACTION AGAINST 

THE PROPERTY, NOT THE PROPERTY OWNER; THEREFORE THE 

ACTION WAS NOT A NULLITY DESPITE THE DEATH OF THE OWNER 

(FOURTH DEPT).  

The Fourth Department, reversing Supreme Court, determined the tax foreclosure 

proceeding was not a nullity and did not violate due process. The foreclosed 

restaurant belonged to plaintiff’s husband, who died in 2006. The treasurer of 

http://nycourts.gov/reporter/3dseries/2021/2021_00107.htm
http://nycourts.gov/reporter/3dseries/2021/2021_00107.htm
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Ontario County followed all the proper procedures for notification of the tax 

foreclosure proceedings. Tax foreclosure is an in rem action to which there are no 

parties. So the argument that the action could not be brought against the deceased 

owner of the restaurant was rejected: 

… [B]y statute, mortgagors are necessary party defendants to mortgage foreclosure 

actions (see RPAPL 1311 [1]). In contrast, a petition in a tax foreclosure proceeding 

relates only to the property and not any particular person (see RPTL 1123 [2] [a]). 

The distinction between in rem tax foreclosure proceedings and mortgage 

foreclosure actions with respect to the “parties” is critical. While an action or 

proceeding cannot be commenced against a dead person who, by necessity, is a 

named party to the action … , a tax foreclosure proceeding is not commenced against 

any person; it is commenced against the property itself. The owners are not necessary 

“parties” to the tax foreclosure proceeding; they are only “[p]arties entitled to notice” 

of the proceeding (RPTL 1125 [1] [a]; see RPTL 1123 [1], [2] [a]; cf. RPAPL 1131). 

As a result, the tax foreclosure proceeding was properly commenced even though 

decedent had died … , and there was no need to substitute someone for the dead 

owner (see CPLR 1015). Hetelekides v County of Ontario, 2021 NY Slip Op 02697, 

Fourth Dept 4-30-21 

  

 

TAX FORECLOSURE. 

NON-OWNER DID NOT HAVE STANDING TO MOVE TO VACATE AN 

ERIE COUNTY TAX FORECLOSURE SALE; THE RIGHT TO PAY THE 

DELINQUENT TAXES HAD BEEN EXTINGUISHED (FOURTH DEPT). 

The Fourth Department, reversing County Court, determined the tax foreclosure sale 

of property owned by Black Rock to appellant should not have been 

vacated.  Respondent, Fedder, moved to vacate the sale. After County Court granted 

Fedder’s motion, the delinquent taxes were paid, the County issued a certificate of 

redemption to Black Rock, which then sold the property to Fedder: 

… [T]his is not a mortgage foreclosure action, where the “equity of redemption” 

permits property owners “to redeem their property by tendering the full sum” owed 

before a valid sale is effectuated … . Here, instead, the right to pay the delinquent 

http://nycourts.gov/reporter/3dseries/2021/2021_02697.htm
http://nycourts.gov/reporter/3dseries/2021/2021_02697.htm
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taxes by virtue of the equity of redemption was extinguished several months prior to 

Fedder’s motion by order to show cause, according to the ECTA [Erie County Tax 

Act], the public notice of foreclosure, and the terms of the judgment of foreclosure 

(see ECTA §§ 11-10.0, 11-12.0; see also RPTL art 11 … ). … [T]he purported 

redemption, the issuance of the certificate of redemption, and the purported sale and 

transfer of title from Black Rock to Fedder are nullities … . … 

Fedder did not have standing to seek equitable relief in this case. Pursuant to ECTA 

§ 7-10.0, the court could not set aside the sale to appellant “except upon a proceeding 

brought therefor by the owner of such real property within three months from the 

date of such sale.” Here, no such proceeding was brought. Instead, Fedder, a 

nonowner, filed a motion by order to show cause in this foreclosure action, and Black 

Rock, the owner, was not a party to the motion. In light of the ” ‘clear legislative 

intent’ ” of section 7-10.0 …, Fedder did not have standing to seek rescission of the 

sale.  Matter of Foreclosure of Tax Liens, 2021 NY Slip Op 02681, Fourth Dept 4-

30-21 

  

 

TRAFFIC ACCIDENTS, MUNICIPAL VEHICLES. 

PLAINTIFF RAISED A QUESTION OF FACT WHETHER THE POLICE 

OFFICER WHO COLLIDED WITH HER CAR WAS ENGAGED IN AN 

EMERGENCY OPERATION AT THE TIME OF THE ACCIDENT; 

THEREFORE THE ORDINARY NEGLIGENCE CAUSE OF ACTION 

SHOULD NOT HAVE BEEN DISMISSED (SECOND DEPT). 

The Second Department, reversing Supreme Court, determined plaintiff had raised 

a question of fact whether defendant police officer, Breen, was in fact involved in 

an emergency operation at the time she collided with the car in which plaintiff was 

a passenger. Therefore there was a question of fact whether the ordinary negligence 

principles, as opposed the reckless disregard standard, applied: 

“[T]he reckless disregard standard of care in Vehicle and Traffic Law § 1104(e) only 

applies when a driver of an authorized emergency vehicle involved in an emergency 

operation engages in the specific conduct exempted from the rules of the road by 

http://nycourts.gov/reporter/3dseries/2021/2021_02681.htm
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Vehicle and Traffic Law § 1104(b). Any other injury-causing conduct of such a 

driver is governed by the principles of ordinary negligence” … . 

Here, the defendants established, prima facie, that a negligence standard of care was 

inapplicable to Breen’s conduct, through the submission of evidence establishing 

that Breen was responding to another officer in need of assistance when she entered 

the intersection against a red traffic light and collided with the plaintiff’s vehicle … 

. In opposition, however, the plaintiff raised triable issues of fact as to whether Breen 

was in fact responding to the other officer’s call at the time of the accident and, 

therefore, whether the negligence standard should apply … . Modica v City of New 

York, 2021 NY Slip Op 02287, Second Dept 4-14-21 

  

 

TRAFFIC ACCIDENTS, MUNICIPAL VEHICLES. 

THE SNOWPLOW DRIVER DID NOT VIOLATE THE “RECKLESS 

DISREGARD” STANDARD IN THIS TRAFFIC ACCIDENT CASE 

(SECOND DEPT). 

The Second Department, reversing Supreme Court, determined the reckless 

disregard standard applied in this traffic accident case involving a municipal 

snowplow: 

“A snowplow operator ‘actually engaged in work on a highway’ is exempt from the 

rules of the road and may be held liable only for damages caused by an act done in 

‘reckless disregard for the safety of others’” … . Reckless disregard requires more 

than a momentary lapse in judgment … . “This requires a showing that the operator 

acted in conscious disregard of a known or obvious risk that was so great as to make 

it highly probable that harm would follow” … . 

Oviedo-Mejia [the snowplow driver] testified that he was traveling in reverse at a 

speed of five to seven miles per hour with the lights and beeping alert of the 

snowplow vehicle activated. Oviedo-Mejia testified that he kept looking in the 

mirrors as the snowplow vehicle was moving in reverse, but he did not see the 

plaintiff prior to the alleged impact. Under the circumstances, the defendants 

demonstrated, prima facie, that Oviedo-Mejia did not act with reckless disregard for 

http://nycourts.gov/reporter/3dseries/2021/2021_02287.htm
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the safety of others … . Kaffash v Village of Great Neck Estates, 2021 NY Slip Op 

00159, Second Dept 1-13-21 

  

 

VICTIMS OF GENDER-MOTIVATED VIOLENCE PROTECTION LAW 

(VGM). 

THE SEVEN-YEAR STATUTE OF LIMITATIONS IN NYC’S VICTIMS OF 

GENDER-MOTIVATED VIOLENCE PROTECTION LAW (VGM) IS NOT 

PREEMPTED BY THE ONE-YEAR OR THREE-YEAR CPLR STATUTES 

OF LIMITATIONS; ALTHOUGH DEFENDANT AND DEFENDANT S 

CORPORATION MAY BE ONE AND THE SAME, THERE WAS ENOUGH 

EVIDENTIARY SUPPORT FOR THE NEGLIGENT HIRING AND 

SUPERVISION CAUSE OF ACTION TO SURVIVE THE MOTION TO 

DISMISS (FIRST DEPT). 

The First Department, in a full-fledged opinion by Justice Acosta, reversing 

Supreme Court, determined the seven-year statute of limitations in NYC’s Victims 

of Gender-Motivated Violence Protection Law (VGM) was not preempted by the 

one-year statute of limitations for assault in the CPLR and the negligent hiring and 

supervision cause of action should have survived the motion to dismiss even though 

the S corporation (PDR) and the defendant (Rofe) may be one and the same. The 

complaint alleged plaintiffs were subjected to unwanted sexual touching by 

defendant Rofe during voice-over coaching sessions offered by defendant S 

corporation (PDR): 

… [W]e find that the legislative intent of the VGM was to create a civil rights remedy 

or cause of action such as in VAWA, rather than to extend the statute of limitations 

for a particular class of assaults. Since the nature of the claim is for a civil rights 

violation (providing a remedy for those subjected to violence because of their 

gender), the seven-year limitations period provided in the Administrative Code is 

not preempted by the CPLR statute of limitations for assault claims. * * * 

To be sure, defendants may be correct that PDR essentially has no corporate 

structure separate from Rofe. Plaintiffs themselves do not appear to distinguish 

between Rofe and PDR in their brief. Nevertheless, plaintiffs have sufficiently 

http://nycourts.gov/reporter/3dseries/2021/2021_00159.htm
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alleged that Rofe was an employee of PDR and, through the submission of additional 

evidence in opposition to the motion to dismiss, have also sufficiently alleged that 

there may have been other employees of PDR who either hired, or supervised Rofe 

or whom Rofe hired or supervised. The acts of a corporation’s agent and the 

knowledge acquired by the agent are presumptively imputed to the corporation … . 

Thus, Rofe’s knowledge (as an alleged agent of PDR) that an employee was 

potentially violent or prone to sexual assaults would normally be imputed to PDR, 

potentially requiring PDR to supervise that employee, and the cause of action for 

negligent hiring and supervision should be reinstated as against PDR … . Engelman 

v Rofe, 2021 NY Slip Op 01321, First Dept 3-2-21 

  

 

WATER BILLS, LANDLORD-TENANT. 

PLAINTIFF LANDLORD, PURSUANT TO THE VILLAGE WATER 

DEPARTMENT’S RULES, CAN NOT BE HELD PERSONALLY LIABLE 

FOR THE TENANT’S UNPAID WATER BILLS (CT APP). 

The Court of Appeals, reversing Supreme Court, determined plaintiff landlord was 

not personally responsible for the tenant’s unpaid water bills. The village water 

department’s rules provided only a lien on the property and cutting off water as 

remedies: 

The Water Department Rules and Regulations of the Village of Herkimer, on which 

the Village relies, do not authorize a claim against plaintiff for personal liability upon 

nonpayment of water rents. To the extent the Rules and Regulations determine the 

Village’s remedies for unpaid water bills, they refer to “a lien on the premises where 

the water is used” (Rule No. 8; see also Village Law § 11-1118 [providing that 

unpaid water rents constitute a lien on real property]) and to shutting off water 

supply, upon notice (see Rule No. 9; see also Village Law § 11-1116 [providing that 

a village may enforce observance of its water use rules and regulations by cutting 

off water supply]). Herkimer County Indus. Dev. Agency v Village of Herkimer, 

2021 NY Slip Op 01835, CtApp 3-25-21 
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ZONING VIOLATIONS. 

TWO ZONING VIOLATION SUMMONSES ADDRESSING THE SAME 

USE OF THE PROPERTY WERE NOT DUPLICATIVE; THEREFORE THE 

NYC DEPARTMENT OF BUILDINGS’ FAILURE TO APPEAL THE 

DISMISSAL OF THE FIRST SUMMONS DID NOT PRECLUDE THE 

SECOND (FIRST DEPT). 

The First Department, in a full-fledged opinion by Justice Oing, determined that two 

actions brought by the NYC Department of Buildings (DOB) seeking the removal 

of four large industrial shipping containers from petitioner’s auto-repair-shop 

premises were not duplicative. Therefore the DOB’s failure to appeal the dismissal 

of the first summons did not preclude the second summons. The second summons 

was dismissed by the hearing officer but was reinstated by the OATH [NYC Office 

of Trials and Hearings] Appeals Unit. The First Department upheld the reversal by 

the Appeals Unit. [The decision covers several substantive issues not summarized 

here]: 

Petitioners argue primarily that although the summonses cite to two different 

provisions of the law — a Zoning Resolution violation and a certificate of occupancy 

violation pursuant to Administrative Code § 28-118.3.2 — the same proof and 

arguments were presented at the hearings for both summonses, namely, the 

certificate of occupancy, photographs depicting storage of the shipping containers 

on the property, the argument that the shipping containers would be transformed into 

trucks, and the counterargument that the storage was not a permitted use. They 

contend that this analysis is sufficient to demonstrate the duplicative nature of the 

summonses. The argument is unavailing. * * * 

Here … the same body of evidence is used to prove two different violations, a 

violation of the Zoning Resolution, which covers the permitted uses and businesses 

within a specific area, and a violation of the certificate of occupancy, which applies 

specifically to the property, and describes the legal occupancy and use of that 

property. Moreover, the remedy for the two summonses is not the same. The first 

summons demanded that petitioners discontinue the illegal use, while the second 

summons provided for alternative remedies — discontinue illegal use or amend the 

certificate of occupancy. Accordingly, the OATH Appeals Unit’s finding that the 
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second summons was not duplicative of the first summons was not arbitrary and 

capricious. Matter of Karakash v Del Valle, 2021 NY Slip Op 01484, First Dept 3-

11-21 
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