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ASSAULT, DANGEROUS INSTRUMENT. 

People v Desius, 2020 NY Slip Op 06611, Fourth Dept 11-13-20 

A sidewalk can be used as a dangerous instrument in an assault, but the evidence the 

victim fell to the sidewalk after being punched in a standing position did not support 

that finding in this case. 

  

 

ATTEMPT, MURDER. 

People v Lendof-Gonzalez, 2020 NY Slip Op 06940, CtApp 11-24-20 

In this attempted murder case decided by the Court of Appeals, the three-judge 

dissent indicates a close call. The defendant made detailed plans to murder his wife 

and mother-in-law with a feigned accomplice. The majority held the defendant’s acts 

were in the nature of preparation and planning which did not come close enough to 

carrying out the crime. 

   

 

CRIMINALLY NEGLIGENT HOMICIDE. 

People v Pinnock, 2020 NY Slip Op 06884, Fourth Dept 11-20-20 

The failure to perceive a risk, here the risk posed by a noisy wheel which came off 

defendant’s truck and caused a fatal accident, does not establish criminal negligence. 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_06611.htm
http://www.nycourts.gov/reporter/3dseries/2020/2020_06940.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06884.htm
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GUILTY PLEAS, ATTORNEYS. 

People v Flinn, 2020 NY Slip Op 06809, Second Dept 11-18-20 

The failure to inform a defendant, who is contemplating pleading guilty, about an 

affirmative defense to the charge may constitute ineffective assistance justifying the 

vacation of the plea. Here defendant alleged he was not informed the use of an 

inoperable firearm is an affirmative defense to robbery first degree. 

 .  

 

GUILTY PLEAS, IMMIGRATION CONSEQUENCES. 

People v Ulanov, 2020 NY Slip Op 07108, Second Dept 11-25-20 

The judge’s failure to inform the defendant that noncitizens may face deportation 

upon pleading guilty to a felony may be grounds for vacating the plea, even where 

defense counsel told the judge defendant was a US citizen. 

 

 

GUILTY PLEAS. 

People v Bonacci, 2020 NY Slip Op 06980, Third Dept 11-25-20 

Pleading guilty to a crime which is legally impossible or for which there is no factual 

basis is okay as long as the penalty is less severe than the penalty for the charged 

offense. 

 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_06809.htm
http://nycourts.gov/reporter/3dseries/2020/2020_07108.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06980.htm
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LARCENY. 

People v Bravo, 2020 NY Slip Op 06804, Second Dept 11-18-20 

To prove larceny by false representation, the intent to steal must exist at the time the 

representation is made. 

 

 

MOLINEUX. 

People v Duncan, 2020 NY Slip Op 07090, Second Dept 11-25-20 

Although the 1990 robbery and sexual assault, like the charged offenses, took place 

in the daytime in the lobby of a residential building, the two incidents were not so 

unique as to tend to prove the same person committed both. The Molineux criteria 

were not met and the jury should not have heard proof of the 1990 charges. 

 

 

MOLINEUX. 

People v Sylvester, 2020 NY Slip Op 06891, Fourth Dept 11-20-20 

The “opening the door” theory does not allow a prosecutor to introduce evidence, 

here evidence of defendant’s involvement in another shooting, that should have been 

presented in the People’s direct case. The prosecutor should not have been allowed 

to treat the People’s witnesses as hostile because the prosecutor was aware of what 

the witnesses were going to say before they took the stand. And the contents of prior 

statements used to refresh witnesses’ recollection should not have been disclosed to 

the jury. These mistakes warranted a new trial.  

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_06804.htm
http://nycourts.gov/reporter/3dseries/2020/2020_07090.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06891.htm
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MURDER, DNA. 

People v Romualdo, 2020 NY Slip Op 06559, Second Dept 11-12-20 

DNA evidence proved only that there was sexual contact between the murder victim 

and the defendant close in time to the murder. But, in the complete absence of any 

other evidence placing defendant near the scene of the crime, the DNA was not 

enough to support the conviction. 

.  

 

OPINION EVIDENCE, BACKGROUND EVIDENCE. 

People v Salone, 2020 NY Slip Op 06903, Fourth Dept 11-20-20 

Testimony by a police officer that it was his opinion the victim’s death was a 

homicide usurped the jury’s function. Evidence of the victim’s background and 

family relationships which was not relevant to any material issue in the case should 

not have been admitted. The manslaughter conviction was reversed. 

 

 

PROBABLE CAUSE, CVIL RIGHTS VIOLATIONS, FALSE ARREST. 

Cayruth v City of Mount Vernon, 2020 NY Slip Op 07027, Second Dept 11-25-20 

False arrest and civil-rights-violation causes of action can be defeated by proof the 

police had probable cause to arrest. If probable cause depended upon information 

from in informant, the reliability of the information is evaluated using the Aguilar-

Spinelli test, just as it would be in a criminal prosecution. 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_06559.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06903.htm
http://nycourts.gov/reporter/3dseries/2020/2020_07027.htm
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SEARCHES AND SEIZURES, VEHICLES, CLOSED CONTAINERS. 

People v Boykin, 2020 NY Slip Op 07085, Second Dept 11-25-20 

There was nothing in plain sight in defendant’s vehicle which provided a reason to 

search closed containers in the vehicle. 

 

 

SEARCHES AND SEIZURES, VEHICLES. 

People v King, 2020 NY Slip Op 06288, Second Dept 11-4-20 

A legally parked car cannot be impounded absent some showing the impoundment 

is part of a police procedure which is in the interests of public safety. 

.  

 

SEARCHES AND SEIZURES, WARRANTS, CELL PHONES. 

People v Boothe, 2020 NY Slip Op 07084, Second Dept 11-25-20 

The search warrant application for defendant’s cell phone did not establish probable 

cause to search the phone. It was based on conclusory allegations that people 

involved in crimes use their phones to facilitate the crimes unsupported by any 

specific factual allegations. 

 

 

SENTENCING. 

People v Lovette, 2020 NY Slip Op 06892, Fourth Dept 11-20-20 

Criminal Possession of a Weapon Third Degree is not a violent felony for sentencing 

purposes. 

http://nycourts.gov/reporter/3dseries/2020/2020_07085.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06288.htm
http://nycourts.gov/reporter/3dseries/2020/2020_07084.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06892.htm
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SENTENCING. 

People v Bell, 2020 NY Slip Op 06540, Second Dept 11-12-20 

A defendant convicted of an A felony cannot be sentenced as a second violent felony 

offender. 

 

 

SENTENCING. 

People v Cabassa, 2020 NY Slip Op 06282, Second Dept 11-4-20 

If the New York conviction requires that the firearm be operable and a prior out-of-

state or federal conviction does not, the out-of-state or federal conviction is not a 

predicate offense for sentencing purposes. 

 

 

STREET STOPS, TRAFFIC STOPS. 

People v Spradlin, 2020 NY Slip Op 06982, Third Dept 11-25-20 

The De Bour street stop criteria, not the traffic stop criteria, apply to the approach of 

a person in a parked car with the engine running. The officer need only have an 

objective, credible reason, not necessarily an indication of criminal activity. Seeing 

the driver slumped over with the engine running was enough. 

  

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_06540.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06282.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06982.htm
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TRAFFIC STOPS. 

People v Martinez-Gonzalez, 2020 NY Slip Op 06593, Fourth Dept 11-13-20 

This case illustrates the different criteria for a street stop and a traffic stop. The police 

could have approached the defendant and made a common law inquiry when 

defendant was standing in the vicinity of a drug house. But once the defendant got 

into a car, the police did not have reasonable suspicion sufficient to justify the traffic 

stop. 

 

 

TRAFFIC STOPS. 

People v Pena, 2020 NY Slip Op 06836, CtApp 11-19-20 

The Court of Appeals held that even if the police officer was wrong about whether 

a car with two functioning brake lights, but with a center brake light that was not 

working, is in violation of the relevant statute, the error was reasonable and therefore 

the traffic stop was supported by probable cause. 

 

 

TRAFFIC STOPS. 

People v Fitts, 2020 NY Slip Op 06654, Fourth Dept 11-13-20 

Stopping a car that was simply in the area where shots were heard was not justified 

by reasonable suspicion. 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_06593.htm
http://www.nycourts.gov/reporter/3dseries/2020/2020_06836.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06654.htm
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TRAFFIC STOPS. 

People v Balkman, 2020 NY Slip Op 06838, CtApp 11-19-20 

In this traffic stop case the Court of Appeals held that the People did not meet their 

burden of going forward at the suppression hearing by demonstrating the police 

acted lawfully in stopping defendant’s car. The stop was based on a “similarity hit” 

from the Department of Motor Vehicles database indicating a possible connection 

between the registered owner and an outstanding warrant. But the officer testified 

the driver was clearly not the registered owner and he did not know the factors that 

go into generating a “similarity hit.” [Had the People submitted more evidence of 

how “similarity hits” are generated, they may have gotten past their burden of going 

forward?]  

Copyright © 2020 New York Appellate Digest. 
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