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ARTICLE 78, DISCOVERY, EDUCATION-SCHOOL LAW. 

Matter of Alexander M. v Cleary, 2020 NY Slip Op 06987, Third Dept 11-25-20 

The student alleged the Title IX coordinator who conducted interviews of witnesses 

in the college’s investigation of sexual misconduct allegations was biased. The 

allegations of bias combined with the complainant’s inability to remember the 

incident rendered the recordings of the witness interviews material and necessary to 

the student’s Article 78 action against the school. 

 

 

BUSINESS RECORDS, CERTIFICATION REQUIREMENT. 

Matter of Joseph M.W. (Blake), 2020 NY Slip Op 06583, Fourth Dept 11-13-20 

The person who certified the business record worked for an entity which merely 

received and incorporated data collected and maintained by another entity. 

Certification must be by a person familiar with the procedures surrounding the initial 

collection of the data. 

  

 

BUSINESS RECORDS, MEDICAL RECORDS, HEARSAY. 

Grechko v Maimonides Med. Ctr., 2020 NY Slip Op 06504, Second Dept 11-12-20 

Statements attributed to the decedent to the effect that he refused treatment were not 

admissible pursuant to the Dead Man’s statute. The doctors who attributed the 

statement to the decedent were defendants in the wrongful death action and therefore 

were interested parties and the statement was offered against the decedent’s estate. 

The statement was not admissible as part of a business record because the source of 

the hearsay was not known. 

 

http://nycourts.gov/reporter/3dseries/2020/2020_06987.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06583.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06504.htm
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DECLARATORY JUDGMENT. 

AB Oil Servs., Ltd. v TCE Ins. Servs., Inc., 2020 NY Slip Op 06232, Second Dept 

11-4-20 

A declaratory judgment cannot address a circumstance which may not occur. Here 

the plaintiffs sought a declaration defendants are responsible for any claim stemming 

from the time plaintiffs were not insured, but no such claims had been made. 

 

 

DEFAULT JUDGMENT. 

Deutsche Bank Natl. Trust Co. v Hasan, 2020 NY Slip Op 06243, 11-4-20 

Where a plaintiff fails to take steps to procure a default judgment within one year of 

the default, the action will be deemed abandoned. Here the bank’s motion for an 

order of reference was enough to demonstrate the action had not been abandoned by 

the plaintiff, irrespective of the subsequent withdrawal of the motion. 

   

 

DEPOSITIONS, CROSS-EXAMINATION. 

Williams v Ridge View Manor, LLC, 2020 NY Slip Op 06894, Fourth Dept 11-20-

20 

The deposition of a nonparty who is available to testify can not be used to cross-

examine another witness. 

 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_06232.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06232.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06243.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06894.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06894.htm
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DEPOSITIONS, SUMMARY JUDGMENT, HEARSAY. 

Watson v Peschel, 2020 NY Slip Op 06880, Fourth Dept 11-20-20 

Hearsay is admissible in opposition to a motion for summary judgment but, standing 

alone, is not enough to defeat a summary judgment motion. Here the question was 

whether the defendant’s deposition testimony to the effect he was faced with an 

emergency in this traffic accident case raised a question of fact because his 

deposition was submitted by the plaintiff. According the majority the hearsay in the 

deposition did not raise a question of fact. There were two dissenters. 

 

 

DISCOVERY, HUMAN RIGHTS LAW, EMPLOYMENT LAW. 

Diaz v Minhas Constr. Corp., LLC, 2020 NY Slip Op 06496, Second Dept 11-12-

20 

In an employment discrimination case, the plaintiff is entitled to discovery of the 

discipline imposed (or not imposed) on other employees accused of the same 

misconduct, here tardiness. 

 

 

DISCOVERY. 

Abedin v Osorio, 2020 NY Slip Op 06478, Second Dept 11-12-20 

Where plaintiff’s emotional trauma is alleged as an element of damages, the defense 

is entitled to access to plaintiff’s Facebook, Snapchat and Instagram accounts, as 

well and the last known addresses and phone numbers of plaintiff’s friends. 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_06880.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06496.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06496.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06478.htm
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DISCOVERY. 

Loiselle v Progressive Cas. Ins. Co., 2020 NY Slip Op 06325, Third Dept 11-5-20 

Plaintiff was entitled to the insurer’s 1009 forms issued to the doctors who examined 

plaintiff on behalf of the insurer in this traffic accident case because the payments 

may reveal the doctors’ bias. 

 

 

EXPERT OPINION, MEDICAL MALPRACTICE. 

Gubitosi v Hyppolite, 2020 NY Slip Op 06761, Second Dept 11-18-20 

The defense expert in a medical malpractice action is entitled to testify about 

causation of the injury, even if causation is not addressed in the expert’s report, 

because causation is implicit in the inquiry into damages. 

 

 

EXPERT OPINION, MEDICAL MALPRACTICE. 

Guido v Fielding, 2020 NY Slip Op 06391, First Dept 11-10-20 

A new theory raised in reply papers should not have been considered in this case. 

 

 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_06325.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06761.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06391.htm
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EXPERT OPINION, MEDICAL MALPRACTICE. 

Young v Sethi, 2020 NY Slip Op 06330, Third Dept 11-5-20 

Medical malpractice actions rise or fall on expert affidavits at the summary judgment 

stage. 

 

 

FAILURE TO PROSECUTE. 

Wells Fargo Bank, N.A. v Brown, 2020 NY Slip Op 06576, Second Dept 11-12-20 

The CPLR 3216 criteria for dismissal of a complaint for failure to prosecute must be 

strictly complied with or the dismissal order will be vacated. Here the order did not 

describe the specific conduct amounting to plaintiff’s neglect to prosecute. 

 

 

FRAMED ISSUE HEARING, ARBITRATION, INSURANCE LAW. 

Matter of Allstate Ins. Co. v Robinson, 2020 NY Slip Op 07051, Second Dept 11-

25-20 

Where there has been a demand for arbitration for the award of uninsured motorist 

benefits and a question of fact has been raised about the insured status of the other 

vehicle, the matter must be resolved by the court in a framed-issue hearing. 

 

 

JUDGMENT AS A MATTER OF LAW, SET ASIDE VERDICT. 

Brewer v Ross, 2020 NY Slip Op 06483, Second Dept 11-12-20 

Where a motion for a judgment as a matter of law, i.e. a motion for a directed verdict, 

is made, the better practice is to reserve decision until the jury renders a verdict. That 

http://nycourts.gov/reporter/3dseries/2020/2020_06330.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06576.htm
http://nycourts.gov/reporter/3dseries/2020/2020_07051.htm
http://nycourts.gov/reporter/3dseries/2020/2020_07051.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06483.htm
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way, if the appellate court disagrees with the ruling on the motion, the verdict can 

be reinstated and a new trial would not be necessary. 

 

 

NOTICE OF INTENTION TO FILE CLAIM, COURT OF CLAIMS. 

Criscuola v State of New York, 2020 NY Slip Op 06241, Second Dept 11-4-20 

A notice of intention to file a claim, or a notice of claim, must be precise enough to 

allow the state to investigate the incident. If the defendant cannot properly 

investigate the claim based upon the information in the notice, the claim will be 

dismissed. 

 

 

PLEADINGS, EXTEND TIME TO SERVE, ORDERS VERSUS 

JUDGMENTS. 

Bayview Loan Servicing, LLC v Tanvir H. Chaudhury, 2020 NY Slip Op 07021, 

Second Dept 11-25-20 

Here there was an order dismissing the complaint for lack of personal jurisdiction, 

but no judgment. So the action remained viable and the plaintiff was able to 

successfully move for an extension of time to serve the complaint, based in part on 

the process server’s failure to appear at the hearing which led to order dismissing the 

complaint. 

 

 

PLEADINGS, EXTEND TIME TO SERVE. 

Wells Fargo Bank, N.A. v Ciafone, 2020 NY Slip Op 06580, Second Dept 11-12-20 

The distinction between an extension of time to serve for good cause as opposed to 

in the interest of justice is not clear. But the interest of justice ground is more 

http://nycourts.gov/reporter/3dseries/2020/2020_06241.htm
http://nycourts.gov/reporter/3dseries/2020/2020_07021.htm
http://nycourts.gov/reporter/3dseries/2020/2020_07021.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06580.htm
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forgiving. Ask for both. If a court does not find good cause, the inquiry should go 

on to find whether the extension should be granted in the interest of justice. 

 

 

PLEADINGS, HOME IMPROVEMENT LICENSE. 

Cunningham v Nolte, 2020 NY Slip Op 06493, Second Dept 11=12=20 

The failure to allege plaintiff was a licensed home improvement contractor 

precluded his mechanic’s lien foreclosure, breach of contract and quantum meruit 

causes of action. 

 

 

PLEADINGS, MOTION TO DISMISS BASED ON DOCUMENTARY 

EVIDENCE. 

Lessin v Piliaskas, 2020 NY Slip Op 06515, Second Dept 11-12-20 

Where the accuracy of a document, here a tax return, is disputed the document will 

not support a motion to dismiss based upon documentary evidence. In addition, the 

email correspondence did constitute documentary evidence in this context. 

 

 

PLEADINGS, STANDING, FORECLOSURE. 

GMAC Mtge., LLC v Coombs, 2020 NY Slip Op 07039, Second Dept 11-25-20 

Second Department decisions which held that a waiver of the lack of standing 

defense, by not raising it in the answer, cannot be retracted are no longer to be 

followed. The defense can be raised by amending the answer and in opposition to a 

motion for summary judgment. 

 

http://nycourts.gov/reporter/3dseries/2020/2020_06493.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06515.htm
http://nycourts.gov/reporter/3dseries/2020/2020_07039.htm
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REPLY PAPERS. 

Abtey v Trivigno, 2020 NY Slip Op 06233, Second Dept 11-4-20 

There is no common law cause of action for negligently providing alcohol to a minor 

in New York. Two causes of action addressed only in reply papers were properly 

dismissed. 

 

 

RESETTLE ORDER. 

Hutchings v Garrison Lifestyle Pierce Hill, LLC, 2020 NY Slip Op 06327, Third 

Dept 11-5-20 

A motion to resettle an order can be used to correct mistakes or omissions, or to ask 

for clarification. Substantive changes cannot be addressed by a motion to resettle. 

Therefore the denial of a motion to resettle seeking a substantive change is not 

appealable. 

 

 

RESTORE, MOTION TO, LACHES. 

Guillebeaux v Parrott, 2020 NY Slip Op 06762, Second Dept 11-18-20 

The doctrine of laches does not apply in an action where no 90-day demand for a 

note of issue has been made. This 2012 action should have been restored to the active 

calendar in 2019 when the motion to restore was made. 

 

 

  

 

http://nycourts.gov/reporter/3dseries/2020/2020_06233.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06327.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06327.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06762.htm
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STANDING, FORECLOSURE. 

Deutsche Bank Natl. Trust Co. v Gulati, 2020 NY Slip Op 06754, Second Dept 11-

18-20 

Similar issues and result in JPMorgan Chase Bank, N.A. v Tumelty, 2020 NY Slip 

Op 06766, Second Dept 11-18-20 

In the context of summary judgment motions, the failure to prove notice and standing 

in foreclosure actions through business records is a recurring issue. There have been 

weekly reversals on this same ground for several years. 

 

 

STATUTE OF LIMITATIONS, FORECLOSURE, DISCONTINUANCE. 

Wells Fargo Bank, N.A. v Islam, 2020 NY Slip Op 06823, Second Dept 11-18-20 

Bringing a foreclosure action accelerates the debt and starts the six-year statute of 

limitations running. A subsequent discontinuance does not stop the clock unless 

there is clear notice to the defendant that the debt has been de-accelerated. 

 

 

STATUTE OF LIMITATIONS, TRUSTS AND ESTATES, FIDUCIARY 

DUTY. 

Matter of Eisdorfer, 2020 NY Slip Op 06258, Second Dept 11-4-20 

The statute of limitations for breach of fiduciary duty begins to run only when there 

is a clear and open repudiation of the fiduciary obligations. 
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