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ANIMAL LAW. 

Hewitt v Palmer Veterinary Clinic, PC, 2020 NY Slip Op 05975, Ct App 10-20-20 

Standard negligence theories are slowly chipping away at the strict liability analysis in cases where animals 

cause physical injury. In this dog-bite case, the motion court applied the strict liability analysis to a veterinarian 

where a dog allegedly injured the plaintiff in the office waiting room. The motion court found the veterinarian 

was not liable because the plaintiff did not raise a question of fact about whether the veterinarian was aware of 

the dog’s vicious propensities. The Court of Appeals reinstated the action and held the facts should be analyzed 

under a standard negligence theory, i.e. the veterinarian’s duty of care and the foreseeability of the incident. 

 

 

ASSUMPTION OF THE RISK. 

Scally v J.B., 2020 NY Slip Op 05791, Second Dept 10-14-29 

Here the plaintiff was injured using the defendants’ hover board in the defendants’ driveway. Generally, the 

assumption of the risk doctrine does not apply unless the plaintiff was injured in some type of sporting event or 

recreational activity sponsored or promoted by a defendant. The complaint should not have been dismissed based 

on the assumption of the risk defense. 

 

 

ASSUMPTION OF THE RISK, SLIP AND FALL. 

Conrad v Holiday Val., Inc., 2020 NY Slip Op 05333, Fourth Dept 10-2-20 

The defendant golf course raised the assumption of the risk defense to an action stemming from plaintiff golfer’s 

slip and fall on the course. The golfer was familiar with the course and slipped and fell on a stairway leading to 

a tee box which was wet from rain. The complaint should have been dismissed. 

http://www.nycourts.gov/reporter/3dseries/2020/2020_05975.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05791.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05333.htm
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DAMAGES. 

Paucay v D.P. Group Gen. Contrs./Devs., Inc., 2020 NY Slip Op 05611, First Dept 10-8-20 

To preserve the issue for appeal, an argument that a verdict is inconsistent must be made before the jury is 

discharged. Even though the issue was not preserved here, the appellate court ordered a new trial on future 

damages. The jury found that the plaintiff was entitled to future medical expenses but did not award anything 

for future pain and suffering. The verdict was deemed to have been contrary to a fair interpretation of the 

evidence and to have deviated materially from reasonable compensation.  

 

 

DENTAL MALPRACTICE. 

Castro v Yakobashvilli, 2020 NY Slip Op 05281, First Dept 10-1-20 

A motion for summary judgment in medical or dental malpractice actions succeeds or fails on the strength of 

expert affidavits. Here plaintiff’s expert’s affidavit did not mention one of the teeth plaintiff alleged to have been 

lost due to defendant’s negligence. Therefore defendant’s motion for summary judgment should have been 

granted with respect the tooth which was not addressed in the expert’s affidavit. 

 

 

MEDICAL MALPRACTICE. 

Michalko v Deluccia, 2020 NY Slip Op 05991, Third Dept 10-22-20 

This medical malpractice action stemmed from the defendant doctors’ taking plaintiff off anti-coagulant 

medication prior to surgery and the plaintiff’s subsequent heart attack. The defense verdict was reversed by the 

appellate court because the jury should not have been given the “habit” and the “error in judgment” jury 

instructions. There was no repetitive practice involved. And no choice between medically acceptable alternatives 

was made.  

 

http://nycourts.gov/reporter/3dseries/2020/2020_05611.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05281.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05991.htm
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MEDICAL MALPRACTICE. 

Herrera v Sanroman, 2020 NY Slip Op 05726, Second Dept 10-14-20 

Again, summary judgment in medical malpractice actions is entirely dependent on the expert affidavits. Here 

plaintiff’s expert’s affidavit was conclusory, speculative and based on facts not in the record. Defendants’ motion 

for summary judgment should have been granted. 

 

 

MEDICAL MALPRACTICE. 

Wright v Southampton Hosp., 2020 NY Slip Op 06170, Second Dept 10-28-20 

In medical malpractice actions, continuous treatment of the relevant condition extends the statute of limitation 

to two and a half years after the treatment stops. 

 

 

MUNICIPAL LAW, EMERGENCY SERVICES. 

Bauer v County of Erie, 2020 NY Slip Op 05623, Fourth Dept 10-9-20 

In actions against a municipality stemming from the response of emergency personnel, the municipality will not 

be liable unless a special relationship developed between the municipal personnel and the plaintiff such that the 

plaintiff justifiably relied on a promise or representation. Here the plaintiff called 911 thee times when his car 

was immobilized in a snow storm. He died in his car and was found three days later. The court held plaintiff was 

not able to raise a question of fact about the creation of a special relationship. 

 

 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_05726.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06170.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05623.htm
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NEGLIGENT HIRING AND RETENTION. 

Samoya W. v 3940 Carpenter Ave., LLC, 2020 NY Slip Op 06218, First Dept 10-29-20 

The building superintendent alleged to have sexually assaulted the infant plaintiff was hired by defendants, the 

building owner and managing agent. The superintendent was a registered sex offender. The negligent hiring and 

retention cause of action was dismissed because the defendants did not have an obligation to inquire whether the 

employee had been convicted of a crime. 

 

 

PREMISES LIABIITY. 

Ginsberg v BJ’s Wholesale Club, Inc., 2020 NY Slip Op 05350, Fourth Dept 10-2-20 

Absent proof of notice of a dangerous condition a defendant is not liable for injury caused by the condition. Here 

a metal panel on a self-check-out machine allegedly fell off and injured the plaintiff. The plaintiff did not raise 

a question of fact about whether the defendant had actual notice of the dangerous condition, or about whether 

defendant had constructive knowledge of the condition because it was apparent and had been apparent for some 

time. 

 

 

PREMISES LIABILITY. 

Desroches v Heritage Bldrs. Group, LLC, 2020 NY Slip Op 05992, Third Dept 10-22-20 

Plaintiff, who was highly intoxicated, was trespassing on a construction site when he fell through an opening in 

the floor of a house under construction. The appellate court held there was a question of fact whether the accident 

was foreseeable because the defendants were aware people routinely walked through the houses which were 

under construction. The court further determined that plaintiff’s intoxication could not be a superseding cause 

of the accident as a matter of law because there was testimony plaintiff was able to walk without stumbling.  

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_06218.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05350.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05992.htm
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PRODUCTS LIABILITY. 

King v Klocek, 2020 NY Slip Op 05619, Fourth Dept 10-9-20 

A federal law prohibits the sale of ammunition to persons under 21. Here the defendant shooter, who was 20,  

purchased the ammunition and shot and killed plaintiff’s decedent. The negligence lawsuit against the retailer 

who sold the ammunition properly survived summary judgment. 

 

 

PRODUCTS LIABILITY. 

Garrison v Dick’s Sporting Goods, Inc., 2020 NY Slip Op 05996, Third Dept 10-22-20 

A negligence suit against a retailer whose employee violated the store’s return policy by attempting to fix a 

crossbow and returning it to the plaintiff should not have been dismissed. Allegedly, plaintiff was subsequently 

injured by the crossbow. A duty of care arose from the employee’s attempt to fix the bow. And the violation of 

the store’s return policy was some evidence of negligence. 

 

 

RES IPSA LOQUITUR, ELECTICAL FIRE. 

Townsend v New York City Hous. Auth., 2020 NY Slip Op 05874, First Dept 10-20-20 

An electrical box burst into flames, injuring plaintiff. The facts supported the application of the res ipsa loquitur 

doctrine. Plaintiff properly raised the doctrine in opposition to defendant’s motion for summary judgment despite 

its absence from the pleadings and the notice of claim. Res ipsa loquitur is an evidentiary theory, not a cause of 

action. The plaintiff raised a question of fact about defendant’s exclusive control of the circuit box. And the 

court noted that constructive notice of the dangerous condition may be inferred under the res ipsa loquitur 

doctrine. 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_05619.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05996.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05874.htm
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SLIP AND FALL, MUNICIPAL LAW. 

English v Board of Trustees of the Fashion Inst. of Tech., 2020 NY Slip Op 05450, First Dept 10-6-20 

Although the excuse for failing to timely file a notice of claim was inadequate, the application to file a late notice 

should have been granted. The incident report demonstrated the defendant had timely notice of the accident, as 

well as the potential for a lawsuit because of the condition of the sidewalk. 

 

 

SLIP AND FALL, MUNICIPAL LAW. 

Brockway v County of Chautauqua, 2020 NY Slip Op 05659, Fourth Dept 10-9-20 

Absent written notice of the ice and snow condition where plaintiff fell or evidence the dangerous condition was 

created by the affirmative actions of the county, the county’s motion for summary judgment in this slip and fall 

case should have been granted. 

 

 

SLIP AND FALL, MUNICIPAL LAW. 

Brown v New York City Dept. of Transp., 2020 NY Slip Op 05807, First Dept 10-15-20 

In New York City, neither the curb nor a tree well is the responsibility of the owner of property abutting a 

sidewalk. The property owner’s motion for summary judgment should have been granted. 

 

 

SLIP AND FALL. 

Hayward v Zoria Hous., LLC, 2020 NY Slip Op 05892, Second Dept 10-21-20 

The plaintiff’s statement that she tripped over a mudsill because of dim lighting, made to a bystander just after 

her slip and fall, was an admissible excited utterance. The defendants’ motion for summary judgment in this slip 

and fall case should not have been granted. 

http://nycourts.gov/reporter/3dseries/2020/2020_05450.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05659.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05807.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05892.htm
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SLIP AND FALL. 

White v MP 40 Realty Mgt. LLC, 2020 NY Slip Op 05838, First Dept 10-15-20 

The failure to demonstrate when the area where plaintiff slipped and fell was last cleaned or inspected precludes 

summary judgment because a question of fact about the defendant’s constructive notice of the dangerous 

condition remains. Proof of a regular maintenance schedule is not enough. 

 

 

SLIP AND FALL. 

Ayers v Pioneer Cent. Sch. Dist., 2020 NY Slip Op 05622, Fourth Dept 10-9-20 

Plaintiff’s expert meteorologist raised a question of fact about the presence of ice where plaintiff slipped and fell 

prior to the storm. Thereby raising a question of fact about the applicability of the storm in progress rule. 

Defendants’ motion for summary judgment should not have been granted. 

 

 

SLIP AND FALL. 

Monnin v Clover Group, Inc., 2020 NY Slip Op 05325, Fourth Dept 10-2-20 

Evidence that the ice where plaintiff fell was a recurring condition raised a question of fact about the defendant’s 

constructive notice of the condition. Defendant’s motion for summary judgment should not have been granted. 

 

 

 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_05838.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05622.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05325.htm
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TOXIC TORTS, CAUSATION. 

EVIDENCE OF CAUSATION IN THE ASBESTOS EXPOSURE CASE 

WAS SUFFICIENT, MOTION TO SET ASIDE THE VERDICT 

PROPERLY DENIED (FOURTH DEPT). 

Matter of Eighth Jud. Dist. Asbestos Litig., 2020 NY Slip Op 05621, Fourth Dept 10-9-20 

Expert evidence of causation in toxic tort cases, here an asbestos-exposure case, is sufficient if it is demonstrated 

plaintiff was exposed to levels of the toxin known to cause the injuries suffered. Estimates of the exposure based 

upon plaintiff’s work history are probative, as are studies of others exposed to the same toxin. 

 

 

TOXIC TORTS, INSURANCE LAW. 

Carrier Corp. v Allstate Ins. Co., 2020 NY Slip Op 05620, Fourth Dept 10-9-20 

For purposes of insurance coverage for injury from asbestos-exposure, in this case there was a question of fact 

whether the triggering event is the first exposure to asbestos or the exposure to a certain level of asbestos.  

 

 

TRAFFIC ACCIDENTS, APPEALS. 

VanEpps v Mancuso, 2020 NY Slip Op 05359, Fourth Dept 10-2-20 

If an issue is not addressed on appeal, the appellate court will let the lower court ruling on it stand. Here, in this 

traffic accident case, the appellate court held the complaint should not have been dismissed because there was a 

question of fact whether the emergency doctrine applied. However the cause of action in the complaint based 

upon the failure to provide seatbelts in the defendants’ limousine was not addressed on appeal, and that cause of 

action remained dismissed. 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_05621.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05620.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05359.htm
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TRAFFIC ACCIDENTS, CHOICE OF FORUM. 

Piesker v Price Leasing Corp., 2020 NY Slip Op 05648, Fourth Dept 10-9-20 

The facts that the traffic accident occurred in Virginia and New York courts cannot subpoena the law 

enforcement and emergency personnel did not render New York an inconvenient forum. Those witness may 

come to New York voluntarily may be deposed in Virginia.  

 

 

TRAFFIC ACCIDENTS, EVIDENCE. 

Costor v AT&T Servs., Inc., 2020 NY Slip Op 06098, Second Dept 10-28-20 

In order to prove that its vehicle was not involved in the hit and run accident, the defendant submitted a GPS 

document showing where the vehicle was at the time of the accident. Supreme Court rejected the document 

because it was hearsay. The appellate court held the document should have been considered by the court, despite 

its being hearsay, because it was admitted without objection. The defendant’s motion for summary judgment 

should have been granted. 

 

 

TRAFFIC ACCIDENTS, SUMMARY TRIALS. 

Conio v Talarico, 2020 NY Slip Op 05720, Second Dept 10-14-20 

Where the binding summary jury trial stipulation does not allow a motion to set aside a verdict, the motion 

cannot be made and the verdict stands. 

 

 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_05648.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06098.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05720.htm
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TRAFFIC ACCIDENTS, STATE HIGHWAY TRUCKS. 

Rascelles v State of New York, 2020 NY Slip Op 05788, Second Dept 10-14-20 

A state highway truck was partially in the bicycle lane as the driver was looking for dead animals to pick up. 

The driver did not see the plaintiff on a moped in the bicycle lane. The truck driver was not acting in reckless 

disregard for the safety of others within the meaning of the Vehicle and Traffic Law. Therefore the state was not 

liable. 

 

 

TRAFFIC ACCIDENTS. 

Schwallie v Farnan, 2020 NY Slip Op 05316, Fourth Dept 10-2-20 

The applicability of the emergency doctrine defense in a traffic-accident is usually a question of fact for the 

jury. Here, the defendant’s summary judgment motion based on the emergency defense should not have been 

granted. 

Copyright © 2020New York Appellate Digest. 

http://nycourts.gov/reporter/3dseries/2020/2020_05788.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05316.htm

