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AMMUNITION, UNLAWFUL POSSESSION. 

People v Anonymous, 2020 NY Slip Op 05689, First Dept 10-13-20 

Regarding the language of a statute: A proviso may be raised as a defense but need not be charged and proved 

by the People. An exception, on the other hand, must be charged and negated by the People. Here, in this unlawful 

possession of ammunition case, the People were obligated to affirmatively prove the exception, i.e., that 

defendant was not authorized to possess a pistol or revolver within the city.  

 

 

APPEALS, INEFFECTIVE ASSISTANCE. 

People v Grant, 2020 NY Slip Op 05922, Second Dept 10-21-20 

A writ of coram nobis provides a defendant with an avenue to appeal mistakes made by appellate counsel. Here 

the trial record revealed a mode of proceedings error in the handling of a jury note which would have required 

reversal had appellate counsel raised the issue. 

 

 

APPEALS, LEGALLY SUFFICIENT EVIDENCE. 

People v Smith, 2020 NY Slip Op 05782, Second Dept 10-14-20 

Charges not supported by legally sufficient evidence should be specifically identified in a motion for a trial order 

of dismissal at the close of the People’s case, and then again at the close of the defense case, to preserve the issue 

for appeal. Here the physical injury elements of the burglary and robbery charges were not supported by legally 

sufficient evidence and the convictions were reduced accordingly. There is no mention in the decision whether 

http://nycourts.gov/reporter/3dseries/2020/2020_05689.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05922.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05782.htm
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a motion for a trial order of dismissal was made. Although the decision is silent on the question, intermediate 

appellate courts have exercised their interest of justice jurisdiction to assess the legal sufficiency of evidence.  

 

 

APPEALS, LEGALLY SUFFICIENT EVIDENCE. 

People v Acevedo, 2020 NY Slip Op 05909, Second Dept 10-21-20 

The evidence of recklessness and criminal negligence in this manslaughter and criminally negligence homicide 

case stemming from a fatal traffic accident was deemed legally insufficient by the appellate court. There was 

evidence the defendant was speeding before the accident, but no evidence of dangerous speeding rising to the 

level of recklessness or criminal negligence. There is no mention whether a motion for a trial order of dismissal 

was made to preserve the issue for appeal and no indication whether the court reached the issue in the interest of 

justice. 

 

 

APPEALS, SENTENCING. 

People v Griffin, 2020 NY Slip Op 05645, Fourth Dept 10-9-20 

It makes sense that the waiver of an appeal of the underlying offense which resulted in probation does not waive 

the right to appeal from a sentence imposed for a violation of that probation. 

 

 

APPEALS, WEIGHT OF THE EVIDENCE, LEGALLY SUFFICIENT 

EVIDENCE. 

People v Kassebaum, 2020 NY Slip Op 05529, Second Dept 10-7-20 

Evidence which is deemed legally sufficient will survive a motion for a trial order of dismissal and the related 

charges will go to the jury. But the appellate court can weigh the legally sufficient evidence, acting like a juror, 

and conclude the evidence is too flawed in some way to support the conviction. It is difficult to understand how 

evidence, which is deemed legally sufficient to allow a charge to go to the jury, may still be found too weak to 

support a conviction. But that is what this case makes clear. The circumstantial evidence that it was the defendant 

http://nycourts.gov/reporter/3dseries/2020/2020_05909.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05645.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05529.htm
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who attacked the victim in this case was deemed legally sufficient. But because of discrepancies in the 

descriptions of the attacker and the absence of an in-court identification of the defendant as the attacker, the 

conviction for the attack was deemed to be against the weight of the evidence. Where the strength of the evidence 

can be questioned, both the legally-insufficient and against-the-weight-of-the-evidence arguments should be 

made on appeal. 

 

 

APPEALS, WEIGHT OF THE EVIDENCE. 

ROBBERY AND ASSAULT SECOND CONVICTIONS WERE 

AGAINST THE WEIGHT OF THE EVIDENCE BECAUSE OF THE 

WEAKNESS OF THE EVIDENCE OF PHYSICAL INJURY (SECOND 

DEPT). 

People v Tactikos, 2020 NY Slip Op 05535, Second Dept 10-7-20 

In this case, the appellate court was asked to apply a weight-of-the-evidence analysis, reminding us that a weight-

of-the-evidence review should be specifically requested on appeal where the strength of the evidence is an issue. 

Another aspect of this case is the relationship between legally insufficient evidence and a weight-of-the-evidence 

review. Here the evidence the victim suffered physical injury was deemed too weak to support a robbery second 

conviction, which could be seen as finding the evidence of the physical-injury element of robbery second legally 

insufficient. Perhaps the lesson here is this: if at least one element of an offense is not supported by legally 

sufficient evidence, the appellate court may find the conviction against the weight of the evidence. The appellate 

courts appear to be blurring the distinction between the two analyses. Whether a motion for a trial order of 

dismissal was made is not necessarily determinative because a weight-of-the-evidence review does not require 

preservation. 

 

 

BRUTON, CO-DEFENDANT’S STATEMENTS. 

People v Casares, 2020 NY Slip Op 05520, Second Dept 10-7-20 

Even a statement by a codefendant which has been redacted can violate the Bruton rule and require reversal. 

Here the redaction itself was deemed to have caused the jury to realize the codefendant’s confession referred to 

the defendant or other codefendants. 

http://nycourts.gov/reporter/3dseries/2020/2020_05535.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05520.htm
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DISCLOSURE. 

People v Jeanty, 2020 NY Slip Op 05555, Second Dept 10-7-20 

For some reason, the option for quick appellate review of disclosure rulings pursuant to the recently enacted 

Criminal Procedure Law section 245.70 is being used almost exclusively in the down-state courts. Three such 

cases in October 2020 resulted in the appellate court imposing more restrictions on pre-hearing or pre-trial 

disclosure to protect the safety of witnesses. 

 

 

DNA, WARRANT TO COLLECT. 

People v Goldman, 2020 NY Slip Op 05977, Ct App 10-22-20 

Defense counsel was given notice and the opportunity to be heard on a warrant to collect DNA from the 

defendant, which was deemed sufficient. The Court of Appeals held defense counsel was not entitled to a copy 

of the warrant application to assess probable cause, at least in part because the argument made by defense counsel 

at the time did not raise a constitutional issue. 

  

 

GRAVITY KNIVES. 

People v Merrill, 2020 NY Slip Op 05936, Second Dept 10-21-20 

If your client has been convicted and sentenced to prison based on an offense which has since been de-

criminalized, here the possession of a gravity knife, the court may be willing vacate the conviction in the interest 

of justice. 

 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_05555.htm
http://www.nycourts.gov/reporter/3dseries/2020/2020_05977.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05936.htm
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HEARSAY, FAMILY LAW. 

Matter of Godfrey v Bahadeur, 2020 NY Slip Op 05750, Second Dept 10-14-20 

The statute allowing a child’s hearsay statements concerning abuse or neglect to be introduced in child protective 

proceedings pursuant to Article 10 of the Family Court act does not apply in Article 8 Family Offense 

proceedings.  

 

 

INEFFECTIVE ASSISTANCE, VACATE CONVICTION, MOTION 

TO. 

People v Mirabella, 2020 NY Slip Op 05388, Fourth Dept 10-2-20 

The decision whether to testify is solely the defendant’s to make and failure to so advise the defendant could 

constitute ineffective assistance. 

 

 

JURORS, DISQUALIFICATION. 

People v Batticks, 2020 NY Slip Op 05840, Ct App 10-20-20 

A juror stood up during the cross-examination of the victim and said she was offended by defense counsel’s 

repeated use of the N-word during the questioning and would leave if the word were used again. Counsel was 

quoting words used by a co-defendant. The trial judge denied the motion for a mistrial, refused to hold a Buford 

hearing on whether the juror should be disqualified, and gave a curative instruction to the jury. The Court of 

Appeals affirmed noting that a trial judge must avoid tainting a jury unnecessarily.  

 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_05750.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05388.htm
http://www.nycourts.gov/reporter/3dseries/2020/2020_05840.htm
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JUSTIFICATION DEFENSE. 

People v Banyan, 2020 NY Slip Op 06060, First Dept 10-27-20 

When deciding whether the jury should be instructed on the justification defense, the evidence must be viewed 

in the light most favorable to the defendant. If there is a reasonable view of the evidence which would allow the 

conclusion the defendant’s acts were justified, the failure instruct the jury on the justification defense requires 

reversal. Here the defendant was surrounded by police officers who were punching and tazing him as he flailed 

and kicked. The instruction should have been given. 

 

 

MENTAL HYGIENE LAW, INEFFECTIVE ASSISTANCE. 

Matter of State of New York v Kenneth II, 2020 NY Slip Op 05980, Third Dept 10-22-20 

In a Mental Hygiene Law proceeding to determine whether the respondent sex offender should be subject to 

civil commitment, defense counsel was deemed ineffective for failing to request a Frye hearing about a 

questionable psychological disorder. At the time of the 2015 trial there was ample literature questioning the 

validity of the diagnosis.  

 

 

SENTENCING, APPEALS. 

People v Joseph, 2020 NY Slip Op 05928, Second Dept 10-21-20 

At least where the underlying offense did not involve violence, courts may be willing to reduce a one-year 

sentence by one day to avoid immigration consequences triggered by the one-year sentence. 

 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_06060.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05980.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05928.htm
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SENTENCING, APPEALS. 

People v Kibler, 2020 NY Slip Op 05365, Fourth Dept 10-2-20 

An appellate court has the power to modify a legal sentence in the interest of justice, even in the absence of 

preservation. 

 

 

SENTENCING. 

People v Sylvester,2020 NY Slip Op 05702, First Dept 10-13-20 

Out-of-state and federal felonies which are the equivalent of New York felonies can serve as predicate felonies 

in New York. 

 

 

SENTENCING. 

People v Robinson, 2020 NY Slip Op 06151, Second Dept 10-28-20 

If defendant committed a second violent felony offense before he was sentenced on his first felony conviction, 

he does not qualify for persistent violent felony offender status. 

 

 

SEX OFFENDERS, SEX OFFENDER REGISTRATION ACT (SORA). 

People v Hernandez, 2020 NY Slip Op 05540, Second Dept 10-7-20 

An old minor offense in prison should not be used to justify a 10-point assessment for unsatisfactory conduct in 

the Sex Offender Registration Act risk assessment.  

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_05365.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05702.htm
http://nycourts.gov/reporter/3dseries/2020/2020_06151.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05540.htm
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SIDEBAR CONFERENCES. 

People v Mckenzie-Smith, 2020 NY Slip Op 05653, Fourth Dept 10-9-20 

The defendant’s absence from a sidebar conference concerning the bias of juror a required reversal. There was 

no evidence of defendant’s express waiver of the right to be present at sidebar conferences.  

 

 

VEHICULAR MANSLAUGHTER, MARIJUANA. 

People v Caden N., 2020 NY Slip Op 05979, Third Dept 10-22-20 

In the Third Department, in a vehicular manslaughter case, the standard of proof of impairment from the use of 

marijuana is the same as the standard for impairment from the use of alcohol. Cases to the contrary should no 

longer be followed. 

 

 

VERDICT SHEETS, APPEALS. 

People v Chappell, 2020 NY Slip Op 05978, Third Dept 10-22-20 

Unauthorized annotations on a verdict sheet may not result in reversal if defense counsel and the defendant 

reviewed and approved the annotations. If the record is not clear on whether the annotations were agreed to, a 

reconstruction hearing will be ordered by the appellate court.  
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