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ASSUMPTION OF THE RISK. 

 Berrin v Incorporated Vil. of Babylon, 2020 NY Slip Op 05177, Second Dept 9-30-20 

The assumption of the risk defense can be defeated by evidence the risk was increased over and 

above the usual dangers associated with the activity. Here the risks normally associated with 

playing on a swing in a village park may have been increased by a negligent design which caused 

the swing to strike a railing and support post. 

 

 

DENTAL MALPRACTICE, EXPERT EVIDENCE. 

Lesniak v Huang, 2020 NY Slip Op 05044, Second Dept 9-23-20 

Conflicting expert opinions raise triable questions of fact in medical/dental malpractice actions. If 

one expert’s affidavit is rejected as insufficient, the opposing side wins summary judgment. An 

expert’s affidavit will be rejected if it does not demonstrate the expert is qualified to offer the 

opinion. Here the affidavit was rejected by the motion court on that ground, but was deemed 

sufficient to survive summary judgment by the Second Department. 

 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_05177.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05044.htm
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EDUCATION-SCHOOL LAW, MUNICIPAL LAW. 

 C.D. v Goshen Cent. Sch. Dist., 2020 NY Slip Op 04916, Second Dept 9-16-20 

Notices of claim are important. Theories or factual allegations not in the notice of claim will be 

dismissed. New theories or facts are not permitted as late filed amendments pursuant to General 

Municipal Law 50-e (6) which provides: 

6.  Mistake, omission, irregularity or defect. At any time after the service of a notice of 

claim and at any stage of an action or special proceeding to which the provisions of this 

section are applicable, a mistake, omission, irregularity or defect made in good faith in the 

notice of claim required to be served by this section, not pertaining to the manner or time 

of service thereof, may be corrected, supplied or disregarded, as the case may be, in the 

discretion of the court, provided it shall appear that the other party was not prejudiced 

thereby. 

 

 

INQUEST ON DAMAGES, APPEARANCE BY DEFENDANT IN DEFAULT. 

Castaldini v Walsh, 2020 NY Slip Op 04822, First Dept 9-2-20 

A defendant who defaults but gives notice and appears for the inquest on damages has the right to 

cross-examine plaintiff’s witnesses. 

 

 

JURY INSTRUCTIONS, BURDEN OF PROOF, DAMAGES-ONLY TRIAL. 

Gorokhova v Consolidated Edison of N.Y., Inc., 2020 NY Slip Op 04828, Second Dept 9-2-20 

Civil Pattern Jury Instruction (PJI) 1:60 is not appropriate in a damages only trial. It shifts the 

burden of proof to a defendant’s detriment. PJI 1:60 instructs the jury to analyze the burden of 

proof by weighing the evidence presented by both sides, which was here deemed inappropriate for 

determining damages-only. 

 

http://nycourts.gov/reporter/3dseries/2020/2020_04916.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04822.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04828.htm
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PREMISES LIABILITY. CONFIGURATION OF BUILDING. 

Fraser v Reclaim Hous. Dev. Fund Corp., 2020 NY Slip Op 05135, First Dept 9-29-20 

In an action where the physical configuration of a building is alleged to constitute a dangerous 

condition, here the location of a window and the absence of window guards or stops, the absence 

of any violation of a building regulation, code or standard may be determinative. 

 

 

MEDICAL MALPRACTICE, COURT OF CLAIMS, LATE NOTICE OF CLAIM. 

Stirnweiss v State of New York, 2020 NY Slip Op 04986, Second Dept 9-16-20 

In late notice of claim cases, the courts look at whether the defendant had timely knowledge of the 

nature of the claim, meaning not only timely knowledge of the underlying incident, but also timely 

knowledge of the potential for a negligence action stemming from the incident. Here the medical 

records were deemed to provide timely knowledge of both. 

 

 

MEDICAL MALPRACTICE, DEPOSITIONS, COURT SUPERVISION. 

Slapo v Winthrop Univ. Hosp., 2020 NY Slip Op 04887, Second Dept 9-2-20 

If both sides are guilty of sanctionable obstructive conduct during a deposition, and both sides do 

not consent to paying for an outside referee, the court may appoint a referee to supervise the 

continued deposition. A witness’s refusal to answer questions, frequent objections and speaking 

objections (objections designed to influence a witness’s answers) were among the sanctionable 

conduct which triggered the need for supervision in this case. 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_05135.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04986.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04887.htm
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POLICE REPORTS, ADMISSIONS, BUSINESS RECORDS HEARSAY EXCEPTION. 

Yassin v Blackman, 2020 NY Slip Op 05090, Second Dept 9-23-20 

In the Second Department, a party admission in a police report is no longer admissible unless the 

report itself is admissible as a business record. 

 

 

TOXIC TORTS, MUNICIPAL LAW, PROPER PARTY. 

Matter of K.G. v City of New York, 2020 NY Slip Op 04943, Second Dept 9-16-20 

In a New York City lead-paint exposure case involving a Housing Authority apartment, the New 

York City Housing Authority (NYCHA), is the proper defendant, not New York City. 

 

 

TRAFFIC ACCIDENTS, MUNICIPAL LAW, LATE NOTICE OF CLAIM. 

Matter of McVea v County of Orange, 2020 NY Slip Op 04840, Second Dept 9-2-20 

The courts are willing to allow a late notice of claim where the municipality had timely knowledge 

of the incident, as well as timely knowledge of the potential negligence suit stemming from the 

incident. Here the defendant was the county, a county sheriff was involved in the traffic accident, 

and the facts of the incident supported a potentially actionable wrong by the sheriff. 

 

 

TRAFFIC ACCIDENTS, UBER, VICARIOUS LIABILITY. 

Uy v Hussein, 2020 NY Slip Op 05080, Second Dept 9-23-30 

Uber may be vicariously liable for the actions of an Uber driver. However the fact that the 

Unemployment Insurance Appeal Board found the driver to be an employee is not, by statute, 

entitled to collateral-estoppel effect. Whether the driver was an employee acting within the scope 

of his employment at the time of the traffic accident is a jury question. 

http://nycourts.gov/reporter/3dseries/2020/2020_05090.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04943.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04840.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05080.htm

