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ADJOURNMENTS, ATTORNEYS. 

Matter of People of State of N.Y. v Emstar Pizza, Inc., 2020 NY Slip Op 04950, Second Dept 9-

16-20 

Where there is no prejudice, no lack of diligence and no substantial delay associated with the 

request for an adjournment to hire a new attorney, the failure to grant the adjournment is an abuse 

of discretion. 

 

 

APPEALS, JUDGES. 

 Charalabidis v Elnagar, 2020 NY Slip Op 04913, Second Dept 9-16-20 

If a judge refuses to sign an order, and thereby prevents an appeal because there is no appealable 

paper, the only option is an Article 78 mandamus action to compel the judge to sign. If the Article 

78 is not brought within the four-month statute of limitations, there can be no appeal of the order 

which was not signed.  

 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_04950.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04950.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04913.htm
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DECLARATORY JUDGMENTS. 

Astoria Landing, Inc. v New York City Council, 2020 NY Slip Op 05174, Second Dept 9-30-20 

Where there are no questions of fact to be resolved, a motion to dismiss an action for a declaratory 

judgment for failure to state a cause of action will be treated as a motion for a declaratory judgment 

in defendant’s favor.  

 

 

MUNICIPAL LAW, NOTICE OF CLAIM. 

Neuman v City of New York, 2020 NY Slip Op 05052, Second Dept 9-23-30 

If causes of action in the complaint were not identified in the notice of claim, here the breach of 

contract and promissory estoppel causes of action were not mentioned in the notice, those causes 

of action will be dismissed. 

 

 

JURISDICTION, MOTION TO VACATE. 

London v 107 (160) Realty, LLC, 2020 NY Slip Op 05195, Second Dept 9-30-20 

Only the court which issued a default order can vacate it, even where there has been a valid change 

of venue. 

 

 

DEPOSITIONS, SANCTIONABLE CONDUCT, COURT SUPERVISION. 

 Slapo v Winthrop Univ. Hosp., 2020 NY Slip Op 04887, Second Dept 9-2-20 

If both sides are guilty of sanctionable obstructive conduct during a deposition, and both sides do 

not consent to paying for an outside referee, the court may appoint a referee to supervise the 

continued deposition. A witness’s refusal to answer questions, frequent objections and speaking 

http://nycourts.gov/reporter/3dseries/2020/2020_05174.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05052.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05195.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04887.htm
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objections (objections designed to influence a witness’s answers) were among the sanctionable 

conduct which triggered the need for supervision in this case. 

 

 

DOCUMENTARY EVIDENCE, MOTION TO DISMISS. 

189 Schermerhorn Owners Co., LLC v Board of Mgrs. of the Be@Schermerhorn Condominium, 

2020 NY Slip Op 05021, Second Dept 9-23-20 

Evidence which met the fairly strict criteria for “documentary evidence” within the meaning of 

CPLR 3211(a)(1), here the condominium offering plan, utterly refuted the factual allegations made 

by the plaintiff in this breach of contract action. The complaint, therefore, should have been 

dismissed. If, as it appears, the motion court was wrong on the law, perhaps a motion to reargue 

explaining the legal requirements for “documentary evidence,” as an alternative to an appeal, 

would have succeeded.  

 

 

DOCUMENTARY EVIDENCE, MOTION TO DISMISS. 

Twinkle Play Corp. v Alimar Props., Ltd., 2020 NY Slip Op 04987, Second Dept 9-16-20 

Presenting the mirror image of the scenario in the previous case, here the evidence (not described 

in the decision) did not meet the strict criteria for “documentary evidence” within the meaning of 

CPLE 3211(a)(1) and the judge should not have dismissed the complaint. Again, a motion to 

reargue explaining the legal requirements for “documentary evidence” may have succeeded.  

 

 

EDUCATION-SCHOOL LAW, NOTICE OF CLAIM. 

 C.D. v Goshen Cent. Sch. Dist., 2020 NY Slip Op 04916, Second Dept 9-16-20 

Notices of claim are important. Theories or factual allegations not in the notice of claim will be 

dismissed. New theories or facts are not permitted as late filed amendments pursuant to General 

Municipal Law 50-e (6) which provides: 

http://nycourts.gov/reporter/3dseries/2020/2020_05021.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05021.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04987.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04916.htm
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6.  Mistake, omission, irregularity or defect. At any time after the service of a notice of 

claim and at any stage of an action or special proceeding to which the provisions of this 

section are applicable, a mistake, omission, irregularity or defect made in good faith in the 

notice of claim required to be served by this section, not pertaining to the manner or time 

of service thereof, may be corrected, supplied or disregarded, as the case may be, in the 

discretion of the court, provided it shall appear that the other party was not prejudiced 

thereby. 

  

 

FAILURE TO PROSECUTE. 

OneWest Bank, FSB v Singh, 2020 NY Slip Op 04957, Second Dept 9-16-20 

Where issue has not been joined a motion to dismiss for failure to prosecute will not fly. 

 

 

SERVICE OF PROCESS. 

Nationstar Mtge., LLC v Esdelle, 2020 NY Slip Op 04956, Second Dept 9-16-20 

The fact that the defendant did not update her address with the Department of Motor Vehicles did 

not preclude her from demonstrating she did not live at the address where service of process was 

made. She presented a lease, proof of payment of rent and utility bills and bank statements with a 

different address. The motion court should have held a hearing to determine the validity of the 

service. 

 

 

SUA SPONTE. 

Lehman Bros. Bank v Hickson, 2020 NY Slip Op 04932, Second Dept 9-16-20 

The judge did not have the power to dismiss the complaint on its own motion (sua sponte) as 

against defendants who did not move to dismiss for lack of personal jurisdiction. Only a party who 

http://nycourts.gov/reporter/3dseries/2020/2020_04957.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04956.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04932.htm
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has been improperly served can raise the lack-of-personal-jurisdiction defense. Here there were no 

extraordinary circumstances to justify the court’s unilateral action. 

  

 

FORECLOSURE, STATUTE OF LIMITATIONS. 

Goshen Mtge., LLC v DePalma, 2020 NY Slip Op 04830, Second Dept 9-2-20 

This issue is unique to foreclosure actions. The statute of limitations for foreclosure starts when 

the debt is accelerated, meaning that the entire debt is called in, usually by the commencement of 

a foreclosure action. The question in this case was whether an invalid amended complaint which 

was served without leave of court triggered the statute of limitations. The court held that it did and 

the foreclosure action was time-barred. 

 

 

FORECLOSURE, STATUTE OF LIMITATIONS. 

Wells Fargo Bank, N.A. v Hussain, 2020 NY Slip Op 04997, Second Dept 9-16-20 

This case presents another foreclosure-related statute of limitations question: If the foreclosure 

action is discontinued by stipulation, is the debt de-accelerated such that the statute of limitations 

stops running? The answer is no, the stipulation of discontinuance standing alone does not de-

accelerate the debt and the statute keeps running. 

 

 

REPLY PAPERS. 

Wells Fargo Bank, N.A. v McKenzie, 2020 NY Slip Op 05086, Second Dept 9-23-20 

Evidence submitted in reply papers can be considered by the court if the opposing party has a 

chance to respond. 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_04830.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04997.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05086.htm
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OUT-OF-STATE AFFIDAVITS 

Trust v Moneta, 2020 NY Slip Op 05181, Second Dept 9-30-20 

An out-of-state affidavit should be accompanied by a certificate of conformity as required by 

CPLR 2309(c). 

 

 

INQUEST ON DAMAGES. 

Castaldini v Walsh, 2020 NY Slip Op 04822, First Dept 9-2-20 

A defendant who defaults but gives notice and appears for the inquest on damages has the right to 

cross-examine plaintiff’s witnesses. 

 

 

JUDGMENTS, LATE SUBMISSION. 

Matter of Crown Castle NG E., LLC v Town of Hempstead, 2020 NY Slip Op 04940, Second Dept 

9-16-20 

Where a decision directs the submission of a judgment for settlement 22 NYCRR 202.48 requires 

that the judgment be submitted within 60 days. But the court has the discretion to accept a late 

submission rather than deem the action abandoned. 

 

 

MUNICIPAL LAW, PROPER PARTY 

Matter of K.G. v City of New York, 2020 NY Slip Op 04943, Second Dept 9-16-20 

In a New York City lead-paint exposure case involving a Housing Authority apartment, the New 

York City Housing Authority (NYCHA) is the proper defendant, not New York City. 

 

http://nycourts.gov/reporter/3dseries/2020/2020_05181.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04822.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04940.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04940.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04943.htm


 

7 

 

 

MUNICIPAL LAW, PREEMPTION. 

Incorporated Vil. of Lindenhurst v One World Recycling, LLC, 2020 NY Slip Op 05037, Second 

Dept 9-23-20 

The state environmental laws have not preempted a municipality’s authority to regulate the 

allowed amount of waste disposal within the municipality. 

 

 

NECESSARY PARTIES. 

Matter of Mulford Bay, LLC v Rocco, 2020 NY Slip Op 05050, Second Dept 9-23-30 

The court, pursuant to CPLR 1001(b), can itself order a necessary party summoned. Where the 

court has the authority to order the missing party summoned, there is no need to dismiss the action 

for failure to include a necessary party. 

 

 

PENDING ACTION, SAME PARTIES, SAME RELIEF. 

Board of Mgrs. of the 1835 E. 14th St. Condominium v Singer, 2020 NY Slip Op 05026, Second 

Dept 9-23-20 

An action can be dismissed pursuant to CPLR 3211(a)(4) if there is a pending action seeking the 

same relief involving the same parties. 

 

 

RES JUDICATA, COLLATERAL ESTOPPEL, EMPLOYMENT LAW. 

Uy v Hussein, 2020 NY Slip Op 05080, Second Dept 9-23-30 

Here an Uber driver was in a traffic accident and the question was whether Uber may be vicariously 

liable. Although the Unemployment Insurance Appeal Board found that the driver was an Uber 

employee, pursuant to Labor Law 623(2), that finding is not entitled to collateral-estoppel effect. 

http://nycourts.gov/reporter/3dseries/2020/2020_05037.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05037.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05050.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05026.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05026.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05080.htm
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Whether the driver was an employee acting within the scope of his employment at the time of the 

traffic accident was, therefore, a jury question. 

 

 

SERVICE OF PROCESS, BUSINESS CORPORATION LAW. 

Garrow v Pittsburgh Logistics Sys., Inc., 2020 NY Slip Op 05010, Third Dept 9-17-20 

The failure to comply with the service requirements of Business Corporation Law 307 is a 

jurisdictional defect for which law office failure is an inadequate excuse.  

 

 

STATUTE OF LIMITATIONS, CONTINUING WRONG. 

Greenberg v Wiesel, 2020 NY Slip Op 04927, Second Dept 9-16-20 

Where an action alleges a continuing wrong, here the failure to make periodic payments, the 

payments which should have been made within the six-year statute of limitations are actionable. 

 

 

GOOD FAITH EFFORT TO SETTLE. 

Matter of Cheryl LaBella Hoppenstein 2005 Trust, 2020 NY Slip Op 04846, Second Dept 9-2-20 

Emails were deemed sufficient evidence of a good faith effort to settle pursuant to 22 NYCRR 

202.7. 

 

 

 

 

 

http://nycourts.gov/reporter/3dseries/2020/2020_05010.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04927.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04846.htm
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SUMMARY JUDGMENT VS MOTION TO DISMISS. 

Matter of Gorelick v Suffolk County Comptroller’s Off., 2020 NY Slip Op 05048, Second Dept 

9-23-20 

The court cannot treat a motion to dismiss as a motion for summary judgment without notice to 

the parties. 

 

 

JURY INSTRUCTIONS, BURDEN OF PROOF. 

Gorokhova v Consolidated Edison of N.Y., Inc., 2020 NY Slip Op 04828, Second Dept 9-2-20 

Civil Pattern Jury Instruction (PJI) 1:60 is not appropriate in a damages only trial. It shifts the 

burden of proof to a defendant’s detriment. PJI 1:60 instructs the jury to analyze the burden of 

proof by weighing the evidence presented by both sides, which was here deemed inappropriate 

for determining damages-only. 
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http://nycourts.gov/reporter/3dseries/2020/2020_05048.htm
http://nycourts.gov/reporter/3dseries/2020/2020_05048.htm
http://nycourts.gov/reporter/3dseries/2020/2020_04828.htm

