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THE TOWN RESOLUTION ALLOWING THE CONSTRUCTION OF 

A SEWER LINE ALONG A NATURE TRAIL WAS ANNULLED BY 

THE FOURTH DEPARTMENT, THE TOWN BOARD DID NOT TAKE 

THE REQUIRED ‘HARD LOOK’ AT THE EFFECTS OF THE 

SEWER-LINE CONSTRUCTION ON CERTAIN RARE ANIMAL AND 

PLANT SPECIES, AS WELL AS THE EFFECTS UPON SURFACE 

WATERS (FOURTH DEPT). 

The Fourth Department annulled the determination allowing an easement to install a sewer line along a nature 

trail. The Fourth Department held that the Town Board did not take the required “hard look” (required by the 

State Environmental Quality Review Act [SEQRA]) at the effect of the sewer line on certain endangered and 

rare animal and plant species, as well as the effects on surface water: 

… [T]he New York State Department of Environmental Conservation (DEC) made respondent aware that its 

database indicated the presence of certain endangered, threatened, or rare animal and plant species on the project 

site. Those species included the northern long-eared bat, the imperial moth, and the northern bog violet. In 

addition, the database indicated the presence of inland salt marsh. The DEC recommended that respondent 

conduct a survey of the professional literature and determine whether the project site contains habitats favorable 

to such species and, if so, that respondent conduct a field survey to determine whether the species are present. 

The DEC instructed that, if respondent determined that such species are present, modifications should be 

considered to minimize impact. There is no indication that respondent conducted such a survey. [With the 

exception of the Indiana bat. the species’] presence was merely noted…, along with the bare conclusion that 

there would be no significant impact on those species. … 

[R]espondent merely set forth general practices for avoiding significant adverse impacts on surface water and 

stream corridors without providing a reasoned elaboration that, by implementing such practices in this particular 

project, respondent would successfully avoid any significant adverse impacts on surface water. Matter of Frank 

J. Ludovico Sculpture Trail Corp. v Town of Seneca Falls, 2019 NY Slip Op 04621, Fourth Dept 6-7-19 

  

 

 

 

http://nycourts.gov/reporter/3dseries/2019/2019_04621.htm
http://nycourts.gov/reporter/3dseries/2019/2019_04621.htm


 

Table of Contents 

 

7 

 

 

THE COMMISSIONER OF AGRICULTURE AND MARKETS 

PROPERLY ENFORCED A TOWN RESOLUTION WHICH 

PROHIBITED CONNECTING A WATER MAIN SERVICING AN 

AGRICULTURAL AREA TO A NEW RESIDENTIAL SUBDIVISION; 

THE DEVELOPERS WERE ‘INTERESTED PERSONS’ AND WERE 

PROPERLY ALLOWED TO INTERVENE IN THE 

COMMISSIONER’S ARTICLE 78 ACTION TO ENFORCE THE 

TOWN RESOLUTION (THIRD DEPT). 

The Third Department, reversing Supreme Court, determined petitioner, the Commissioner of Agriculture and 

Markets, had the authority to enforce a 2004 Town Board resolution which restricted the use of water provided 

by a water main to existing residential uses and agricultural uses. In 2016 the Town Board passed a resolution 

allowing a connection with the water main to service a new residential subdivision. The Commissioner brought 

an Article 78 proceeding to enforce the 2004 resolution and the developers of the residential subdivision were 

properly allowed to intervene: 

Supreme Court did not abuse its discretion in permitting the developers to intervene. Petitioner may well be 

correct that the developers do not have standing to bring suit to challenge his determination, but “[t]he bases for 

permissive intervention are broader than they are for standing to originate the proceeding” … . The developers 

have property interests that will be impacted should petitioner succeed … and all share the view of the Town 

and respondent Town Supervisor that petitioner lacks authority to enforce restrictions on water main access that 

the Town Board later attempts to vitiate. In our view, this is sufficient to render them “interested persons” who 

can at least intervene with regard to that portion of the petition/complaint founded upon CPLR article 78 … . … 

A local government enjoys broad autonomy under “the ‘home rule’ provision of the New York Constitution,” 

but that autonomy does not extend to actions “that conflict with the State Constitution or any general law” 

(…see NY Const, art IX, § 2 [c] [ii]; Municipal Home Rule Law § 10 [1]). Among the general laws of New York 

is Agriculture and Markets Law article 25-AA, which “was enacted upon a finding that many of the agricultural 

lands in New York state are in jeopardy of being lost for any agricultural purposes due to local land use 

regulations inhibiting farming, as well as various other deleterious side effects resulting from the extension of 

nonagricultural development into farm areas” … . … 

Petitioner was … within his rights to order the Town to comply with the 2004 resolution following an 

investigation and, upon the Town’s failure to seek review of his determination and refusal to comply with it, 

commence the present enforcement litigation … . Matter of Ball v Town of Ballston, 2019 NY Slip Op 04519, 

Third Dept 6-6-19 

http://nycourts.gov/reporter/3dseries/2019/2019_04519.htm
http://nycourts.gov/reporter/3dseries/2019/2019_04519.htm
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THE CITY ALLOWED THE LOT TO BE USED FOR COMMUNITY 

GARDENS BUT NEVER UNEQUIVOCALLY DEDICATED THE LOT 

AS PARKLAND, THEREFORE THE PUBLIC TRUST DOCTRINE 

DID NOT APPLY AND THE CITY CAN DEVELOP THE LAND 

(SECOND DEPT). 

The Second Department determined land used for a community garden (Lot 142) was never unequivocally 

dedicated as parkland by the city. Therefore the public trust doctrine did not prohibit the city from developing 

the land: 

Under the public trust doctrine, a land owner cannot alienate land that has been impliedly dedicated to parkland 

without obtaining the approval of the legislature … . A party seeking to establish such an implied dedication to 

parkland and thereby successfully challenging the alienation of the land must show that (1) “[t]he acts and 

declarations of the land owner indicating the intent to dedicate his land to the public use [are] unmistakable in 

their purpose and decisive in their character to have the effect of a dedication and (2) that the public has accepted 

the land as dedicated to a public use” … . “It remains an open question whether the second prong . . . applies to 

a municipal land owner”… . Regardless, “[w]hether a parcel has become a park by implication is a question of 

fact which must be determined by such evidence as the owner’s acts and declarations, and the circumstances 

surrounding the use of the land” … . “[I]f a landowner’s acts are equivocal, or do not clearly and plainly indicate 

the intention to permanently abandon the property to the use of the public, they are insufficient to establish a 

case of dedication’”… .”The burden of proof rests on the party asserting that the land has been dedicated for 

public use” … . 

Here, the defendants submitted evidence showing that the City’s actions and declarations did not unequivocally 

manifest an intent to dedicate Lot 142 as parkland. Their exhibits showed that the City permitted the community 

garden to exist on a temporary basis as the City moved forward with its plans to develop the parcel. Their exhibits 

also demonstrated that any management of Lot 142 by the City’s Department of Parks and Recreation was 

understood to be temporary and provisional … . Matter of Coney Is. Boardwalk Community Gardens v City of 

New York, 2019 NY Slip Op 04162, Second Dept 5-29-19 
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THE PUBLIC SERVICES COMMISSION HAS THE AUTHORITY TO 

IMPOSE RATE CAPS AND OTHER RESTRICTIONS ON ENERGY 

SERVICE COMPANIES WHICH USE THE PUBLIC UTILITY 

INFRASTRUCTURE TO DELIVER ELECTRICITY TO CONSUMERS 

(CT APP). 

The Court of Appeals, in a full-fledged opinion by Judge Stein, determined the Public Service Commission 

(PSC) has the authority to impose rate caps on energy service companies (ESCOs) who use the public utility 

infrastructure: 

… [W]e are asked to determine whether the Public Service Law authorizes the Public Service Commission (PSC) 

to issue an order that conditions access to public utility infrastructure by energy service companies (ESCOs) 

upon ESCOs capping their prices such that, on an annual basis, they charge no more for electricity than is charged 

by public utilities unless 30% of the energy is derived from renewable sources. We conclude that the Public 

Service Law, in authorizing the PSC to set the conditions under which public utilities will transport consumer-

owned electricity and gas, has such authority. * * * 

Because the PSC is empowered to regulate utilities’ transportation of gas and electricity and created the ESCO 

markets for the benefit of consumers, and because the legislature has delegated to the PSC the authority to 

condition ESCOs’ eligibility to access utility lines on such terms and conditions that the PSC determines to be 

just and reasonable, it follows that the PSC has authority to prohibit utilities from distributing overpriced 

products by conditioning ESCOs’ access on a price cap. That is, the statutory framework permits the PSC, 

pursuant to its authority to regulate the energy market, to impose a price cap on ESCOs as a condition of 

eligibility. Therefore, although the PSC has no direct rate-making authority over ESCOs, it did not exceed its 

statutory authority in determining that public utility transportation of energy sold by ESCOs is not “just and 

reasonable” if ESCOs are charging consumers more than that charged by public utilities. Matter of National 

Energy Marketers Assn. v New York State Pub. Serv. Commn., 2019 NY Slip Op 03655, CtApp 5-9-19 

  

 

 

 

 

http://www.nycourts.gov/reporter/3dseries/2019/2019_03655.htm
http://www.nycourts.gov/reporter/3dseries/2019/2019_03655.htm
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PETITIONER DID NOT HAVE STANDING TO SEEK A STATE 

ENVIRONMENTAL QUALITY REVIEW ACT (SEQRA) REVIEW OF 

A ONE-DAY SQUIRREL-HUNTING FUND-RAISING EVENT 

(FOURTH DEPT). 

The Fourth Department determined petitioner did not have standing to seek a State Environmental Quality 

Review Act (SEQRA) review of one-day squirrel hunting event put on by a volunteer fire department: 

Prior to 2017, the one-day hunting contests at issue had been held annually by respondent as fundraisers, with 

prizes having been awarded based on the weight of squirrels turned in at the end of each contest. Petitioner 

resides approximately 50 miles from the area where respondent has held the hunting contests. She alleges an 

environmental injury-in-fact based on her fondness for squirrels, the impact that the hunting contests may have 

on the “local ecology,” and the possibility that the contests may result in the killing of squirrels that she sees 

near her residence. Petitioner contends that she therefore has standing to bring this proceeding/action. We reject 

that contention. 

Standing is “a threshold requirement for a [party] seeking to challenge governmental action” … . The burden of 

establishing standing to challenge an action pursuant to SEQRA is “on the party seeking review” … . “The 

existence of an injury in fact—an actual legal stake in the matter being adjudicated—ensures that the party 

seeking review has some concrete interest in prosecuting the action” … . In addition, to establish standing under 

SEQRA, a petitioner must establish, inter alia, “an environmental injury that is in some way different from that 

of the public at large”… . 

Here, we conclude that petitioner has not met her burden of establishing an environmental [*2]injury-in-fact. 

Although petitioner may have alleged some environmental harm, she has alleged, at most, an injury that is “no 

different in either kind or degree from that suffered by the general public” . Petitioner also has not established 

that the hunting activities at issue have affected the wildlife where she resides, nor has she established that she 

has used, or even visited, the area where the hunting contests have been conducted … . Matter of Sheive v Holley 

Volunteer Fire Co., Inc., 2019 NY Slip Op 01982 

  

 

 

 

http://nycourts.gov/reporter/3dseries/2019/2019_01982.htm
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LOCAL LAW WHICH HAD BEEN DECLARED VOID COULD NOT 

BE THE BASIS FOR DETERMINING WHETHER PETITIONER’S 

USE OF THE LAND FOR MINING WAS A VALID PREEXISTING 

NONCONFORMING USE (THIRD DEPT). 

The Third Department determined that a local law which had been declared void could not be the basis 

for determining whether the petitioner’s use of the property for mining was a valid preexisting nonconforming 

use. Once the local law had been declared void the prior law went back into effect. That law was not changed 

until 2015. So the 2015 law is the proper basis for determining whether the property is subject to a valid 

preexisting nonconforming use: 

Central to petitioner’s contention is the general premise that the judicial nullification and voidance of an 

ordinance revives, by operation of law, the prior ordinance in effect before the null and void law was adopted 

… . Even more fundamental, a voided law can have no lasting effect … . To that end, “a void thing is no thing. 

It changes nothing and does nothing. It has no power to coerce or release. It has no effect whatever. In the eye 

of the law it is merely a blank, the same as if the types had not reached the paper”… . Therefore, inasmuch as 

an annulled law can have no lingering effect, petitioner is entitled to have its nonconforming use rights evaluated 

as of the effective date of the 2015 ordinance, unless, of course, that ordinance is also annulled prior to any such 

determination … . To hold otherwise would not only give the annulled Local Law No. 2 complete effect, i.e., 

render mining a nonconforming use in petitioner’s zoning district as of the date of the illegally-enacted law, but 

it would incentivize municipalities to rush to enact local laws with any number of infirmities, including SEQRA 

violations. Matter of Cobleskill Stone Prods., Inc. v Town of Schoharie, 2019 NY Slip Op 01272, Third Dept 2-

21-19 
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MOTION TO PURGE THE CONTEMPT ORDER REGARDING THE 

REMOVAL OF SOLID WASTE THAT HAD BEEN DUMPED ON A 

FIELD BY DEFENDANTS SHOULD HAVE BEEN GRANTED AND 

THE INCARCERATED DEFENDANT SHOULD BE RELEASED 

(THIRD DEPT). 

The Third Department, reversing Supreme Court, determined defendants’ motion to purge the contempt order 

should have been granted and one of the defendants, Cascino, who had been incarcerated for more than a year 

to force compliance with the underlying order, should be released. The court had ordered defendants to remove 

solid waste that had been dumped by then on a field. Much of the material had been removed but questions of 

fact remained whether all of it had been removed: 

… [A] question of fact remains as to whether defendants completed the required remediation. This impasse 

brings us back to the fundamental problem that the disputed material looks like regular topsoil to the human eye. 

Despite ongoing removal efforts and Supreme Court having concluded multiple hearings throughout 2016 and 

2017 as to the remediation performed, the difficulty of identifying the precise location of any remaining material 

has left the parties at a continuing impasse. 

Given these circumstances, we conclude that to continue Cascino’s incarceration any further would serve no 

viable purpose and cannot be sustained. We are satisfied that the record establishes a significant effort on 

defendants’ part to purge the contempt, while recognizing that there remains some dispute as to whether all the 

disputed material has been removed. That said, until such time as a definitive showing has been made that the 

disputed material actually remains and precisely where, it would be improvident to continue Cascino’s 

incarceration. For these reasons, we conclude that the order must be reversed and defendants’ motion to purge 

the contempt granted. Town of Copake v 13 Lackawanna Props., LLC, 2019 NY Slip Op 01271, Third Dept 2-

21-19 
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ATTORNEY GENERAL MAY IMPOSE CIVIL PENALTIES FOR 

VIOLATION OF THE TIDAL WETLANDS ACT AND THE 

DEPARTMENT OF ENVIRONMENTAL CONSERVATION WAS 

ENTITLED TO SUMMARY JUDGMENT ON ITS ACTION TO 

COMPEL DEFENDANT TO SUBMIT A RESTORATION PLAN 

AFTER DEFENDANT, CLEARED AND FILLED WETLANDS AND 

CONSTRUCTED A BULKHEAD AND FENCE ON WETLANDS 

(SECOND DEPT). 

The Second Department, reversing Supreme that the attorney general (AG) can impose civil penalties pursuant 

to the Environmental Conservation La (ECL fro violations of Tidal Wetlands Act and the Department of 

Environmental Conservation was entitle to summary on its action to impose penalties and compel defendant to 

submit a restoration plan: 

… [P]laintiffs established their prima facie entitlement to judgment as a matter of law on the issue of liability on 

the fourth cause of action in the amended complaint, which sought to recover civil penalties pursuant to ECL 

71-2505 for the defendant’s post-February 1, 2008, violations of the Tidal Wetlands Act, and to compel the 

defendant to submit a restoration plan addressing those violations. In support of their motion, the plaintiffs 

submitted evidence demonstrating, inter alia, that between 2011 and 2012, the defendant, without a permit, 

cleared wetland vegetation and placed fill, constructed a bulkhead in delineated state tidal wetlands and in the 

tidal creek, and installed a 900-foot long fence in tidal wetland adjacent areas in violation of ECL 25-0401… . 

In opposition, the defendant failed to raise a triable issue of fact … . New York State Dept. of Envtl. Conservation 

v Segreto, 2019 NY Slip Op 01084, Second Dept 2-13-19 
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PETITIONERS DID NOT TAKE STEPS TO PRESERVE THE STATUS 

QUO AND THE POWER PLANT BECAME OPERATIONAL AT THE 

OUTSET OF THE MOTION PRACTICE SEEKING TO VACATE 

CERTAIN PERMITS WHICH ALLOWED THE PLANT TO RESUME 

OPERATIONS, THE APPEAL WAS DEEMED MOOT AND THE 

PETITION WAS DISMISSED (FOURTH DEPT). 

The Fourth Department determined that Sierra Club’s petition seeking to vacate permits issued to allow 

respondents to operate a natural gas and biomass power plant, which was formerly coal-powered, was properly 

dismissed as moot. Petitioner’s did not seek a temporary restraining order or other measures to preserve the 

status quo. The plant became operational while the motion seeking temporary injunctive relief was pending: 

We agree with respondents that the appeal should be dismissed as moot … . Litigation over construction is 

rendered moot when the progress of the work constitutes a change in circumstances that would prevent the court 

from ” rendering a decision that would effectively determine an actual controversy’ ” … . In addition to the 

progress of the construction, other factors relevant to evaluating claims of mootness are whether the party 

challenging the construction sought injunctive relief, whether the “work was undertaken without authority or in 

bad faith” …, and whether “substantially completed work” can be undone without undue hardship… . The 

primary factor in the mootness analysis is “a challenger’s failure to seek preliminary injunctive relief or 

otherwise preserve the status quo to prevent construction from commencing or continuing during the pendency 

of the litigation”… . Generally, a petitioner seeking to halt a construction project must “move for injunctive 

relief at each stage of the proceeding” … . 

The plant has been operating lawfully since March 2017. The failure to preserve the status quo is entirely the 

fault of petitioners, who waited until the last possible day to commence this proceeding, failed to request a TRO, 

failed to pursue an injunction with any urgency, waited until the last possible day to take an appeal, spent nine 

months perfecting the appeal, and failed to seek injunctive relief from this Court until approximately one year 

after the entry of the judgment, in a transparent attempt to avoid dismissal of this appeal. Matter of Sierra Club 

v New York State Dept. of Envtl. Conservation, 2019 NY Slip Op 01022, Fourth Dept 2-8-19 
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THE TERMS OF THE PURCHASE CONTRACT INDICATED BUYER, 

WHO PURCHASED THE PROPERTY KNOWING IT WAS 

CONTAMINATED BY OIL, WOULD INDEMNIFY SELLER FOR 

COSTS RELATED TO THE ENVIRONMENTAL CONDITIONS, 

QUESTION OF FACT WHETHER BUYER, WHO SIGNED THE 

CONTRACT ‘ON BEHALF OF AN ENTITY TO BE FORMED,’ WAS 

INDIVIDUALLY LIABLE (FOURTH DEPT). 

The Fourth Department determined that the terms of the purchase contract for property contaminated by oil 

indicated the buyer would indemnify the seller for costs associated with the condition of the property. The Fourth 

Department further held there was a question of fact whether the buyer signed the contract in his individual 

capacity in that he signed “on behalf of an entity to be formed:” 

The purchase contract provided that a “Phase One Environmental report” had been completed on the property 

and that Marks, the “Buyer” of the property, was in receipt of the environmental report and “approve[d] of 

same.” The contract further provided that Atkin was the “Seller,” the property “was not in compliance with 

federal, state and/or local laws/ordinances,” the Buyer agreed to purchase the property “as is,” the “Buyer 

accept[ed] the property as is, with no representations or warranties as to environmental conditions” of the 

property, and the Buyer “release[d] and indemnifie[d] Seller with respect to any claims as to environmental 

conditions on or related to the property.” Thus, the terms of the contract establish that, prior to entering into the 

contract, both Atkin and Marks were generally aware of the property’s historical environmental contamination 

by the Exxon defendants and their predecessor, and the language in the indemnification provision, considered in 

light of the contract as a whole and the circumstances of the sale of the property, clearly and unambiguously 

expresses the intent of the parties that the Buyer would indemnify the Seller with respect to any claims regarding 

environmental conditions related to the property … . … 

Although it is well settled that “[a]n individual who acts on behalf of a nonexistent corporation can be held 

personally liable” … , the determination “[w]hether a person is personally obligated on a preincorporation 

transaction depends on the intention of the parties” … . One Flint St., LLC v Exxon Mobil Corp., 2019 NY Slip 

Op 00752, Fourth Dept 2-1-19 
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REQUEST WAS PROPERLY DEEMED AN APPLICATION FOR AN 

AREA VARIANCE, NOT A USE VARIANCE, AND WAS PROPERLY 

GRANTED, CRITERIA EXPLAINED (SECOND DEPT). 

The Second Department determined: (1) RAM’s request for permission to build a hotel was a request for an area 

variance, not a use variance; (2) the statutory factors for granting a use variance were considered by the zoning 

board; (3) the board complied with the State Environmental Quality Review Act (SEQRA); and (4) the area 

variance was properly granted: 

Pursuant to Town Law § 267(1)(b), an area variance is defined as the “authorization by the zoning board of 

appeals for the use of land in a manner which is not allowed by the dimensional or physical requirements of the 

applicable zoning regulations” … . One aspect of RAM’s request for a variance related to a provision of the 

Town’s Zoning Law which required that a hotel have its “principal frontage” on a state or county highway … . 

We agree with the ZBA and the Supreme Court that the “principal frontage” requirement is a “physical 

requirement,” rather than a use restriction, and that RAM’s application is thus properly regarded as one for an 

area variance. We note that the other aspect of RAM’s application for an area variance related to the height of 

the roof of the proposed hotel, and there is no dispute that that aspect of RAM’s application was properly 

categorized as a request for an area variance. … 

In determining whether to grant an application for an area variance, a zoning board must engage in a balancing 

test weighing the benefit to the applicant against the detriment to the health, safety, and welfare of the 

neighborhood or community … . Town Law § 267-b(3)(b) provides that in making its determination, the zoning 

board shall take into consideration the benefit to the applicant if the variance is granted, as weighed against the 

detriment to the health, safety, and welfare of the neighborhood or community by such grant. In making such 

determination the board shall also consider: (1) whether an undesirable change will be produced in the character 

of the neighborhood or a detriment to nearby properties will be created by the granting of the area variance; (2) 

whether the benefit sought by the applicant can be achieved by some method, feasible for the applicant to pursue, 

other than an area variance; (3) whether the requested area variance is substantial; (4) whether the proposed 

variance will have an adverse effect or impact on the physical or environmental conditions in the neighborhood 

or district; and (5) whether the alleged difficulty was self-created, which consideration shall be relevant to the 

decision of the board of appeals, but shall not necessarily preclude the granting of the area variance. In applying 

the balancing test set forth in Town Law § 267-b(3)(b), a zoning board need not justify its determination with 

supporting evidence with respect to each of the five statutory factors as long as its ultimate determination 
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balancing the relevant considerations is rational … . Matter of Route 17K Real Estate, LLC v Zoning Bd. of 

Appeals of the Town of Newburgh, 2019 NY Slip Op 00605, Second Dept 1-30-19 

 

 

 

IN THIS HYBRID ARTICLE 78-DECLARATORY JUDGMENT 

ACTION, THE PORTIONS OF THE PETITION WHICH SOUGHT A 

DECLARATION THAT AMENDMENTS TO THE ZONING CODE 

ARE ILLEGAL AND RELATED DAMAGES SHOULD NOT HAVE 

BEEN DISMISSED, SUA SPONTE, IN THE ABSENCE OF A SPECIFIC 

DEMAND FOR DISMISSAL (SECOND DEPT). 

The Second Department determined that the zoning code provisions enacted by the village board of trustees, 

which concerned the maximum floor space and coverage on residential lots, were consistent with the village’s 

comprehensive plan and properly enacted. The Second Department further found that the requirements of the 

State Environmental Quality Review Act (SEQRA) were met. However, the portions of the petition which sought 

declaratory relief and related damages should not have been summarily dismissed along with the portions which 

sought Article 78 relief because no demand for dismissal of the declaratory relief portions had been made: 

… [I]n the absence of a dispositive motion addressed to the fifth, sixth, seventh, and eighth causes of action, 

which sought declaratory relief and damages not in the nature of CPLR article 78 relief, the Supreme Court 

should not have, in effect, dismissed those causes of action. “In a hybrid proceeding and action, separate 

procedural rules apply to those causes of action which are asserted pursuant to CPLR article 78, on the one hand, 

and those to recover damages and for declaratory relief, on the other hand. The Supreme Court may not employ 

the summary procedure applicable to a CPLR article 78 cause of action to dispose of causes of action to recover 

damages or seeking a declaratory judgment” … . “Thus, where no party makes a request for a summary 

determination of the causes of action which seek to recover damages or declaratory relief, it is error for the 

Supreme Court to summarily dispose of those causes of action” … . Matter of Bonacker Prop., LLC v Village 

of E. Hampton Bd. of Trustees, 2019 NY Slip Op 00432, Second Dept 1-23-19 
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APPLICATION FOR LEAVE TO FILE LATE NOTICES OF CLAIM 

AGAINST THE VILLAGE STEMMING FROM A HAZARDOUS 

SUBSTANCE IN THE WATER SUPPLY PROPERLY GRANTED, 

ALTHOUGH THERE WAS NO ADEQUATE EXCUSE FOR THE 

DELAY, THE VILLAGE HAD TIMELY NOTICE OF THE FACTS 

UNDERLYING THE CLAIM AND WAS NOT PREJUDICED BY THE 

DELAY (THIRD DEPT). 

The Third Department determined Supreme Court properly granted petitioners’ application to file late notices of 

claim against the village stemming from a hazardous substance, PFOA, in the municipal water supply. Although 

petitioners did not have an adequate excuse for the delay, respondents had timely knowledge of the facts 

underlying the claim and were not prejudiced by the the delay: 

… [I]t is evident that respondent was well aware of the PFOA contamination in its municipal water system, the 

likelihood of increased PFOA levels in the blood of its residents as a result of exposure to PFOA and the potential 

negative health consequences as a result thereof. On the record before us, therefore, respondent cannot plausibly 

claim that it had only a “general awareness” of the presence of PFOA in its municipal water system. Accordingly, 

we conclude that Supreme Court properly found that respondent had actual notice of all the essential facts 

underlying petitioners’ claims … . … 

Further, there has been no demonstration of substantial prejudice to respondent as a result of petitioners’ delay 

in seeking to file late notices of claim … . Respondent has been aware of the subject PFOA contamination since 

at least October 2014, it was apprised of the potential negative health risks to its residents from PFOA exposure 

and, as a result of the blood testing program commenced by DOH, it learned of the elevated levels of PFOA in 

its residents — despite its efforts to downplay said results. Moreover, respondent alleges that it has located the 

source of the PFOA contamination and petitioners, as residents of respondent, remain available for any further 

investigation into whether respondent’s conduct was the proximate cause of their alleged injuries. In turn, other 

than the passage of time, respondent has offered no particularized evidence in opposition to establish that it 

suffered substantial prejudice … . Matter of Holbrook v Village of Hoosick Falls, 2019 NY Slip Op 00342, Third 

Dept 1-17-19 
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CLAIMANT ENTITLED TO COMPENSATION BASED UPON THE 

VALUE OF THE LAND BEFORE IT WAS DESIGNATED 

PROTECTED WETLANDS WHICH COULD NOT BE DEVELOPED 

(SECOND DEPT) 

The Second Department modified (reduced) the award for condemnation of regulated land but upheld the 

Supreme Court’s legal reasoning. Claimant owned vacant land in a commercial zone. After claimant acquired 

title New York City took title by eminent domain and designated the land as protected wetlands. Claimant sought 

the difference in value of the land before and after the wetlands regulation. The Second Department held that 

claimant was entitled to that relief but accepted the city’s pre-regulation value of the land, which was 

substantially less than the claimant’s valuation (which had been accepted by Supreme Court): 

As the City does not dispute, the claimant established that there was a reasonable probability that the imposition 

of the wetlands regulations on the property would be found to constitute a taking, inasmuch as the parties agreed 

that the imposition of the regulations diminished the value of the property by approximately 95% and that there 

was virtually no chance that the New York State Department of Environmental Conservation would issue a 

permit allowing the property to be developed … . 

Accordingly, the claimant established its entitlement to an increment … . 

“The increment above the regulated value of the property that must be added to the regulated value of the 

property is a percentage that represents the premium a reasonable buyer would pay for the probability of a 

successful judicial determination that the regulations were confiscatory” . “When adding an increment to the 

value of vacant land to reflect its development potential, the specific increment which is selected and…  applied 

must be based on sufficient evidence and be satisfactorily explained”  … . Matter of New Cr. Bluebelt Phase 3, 

Staten Is. Land Corp. (City of New York), 2019 NY Slip Op 00128, Second Dept 1-9-19 
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FOUR MONTH STATUTE OF LIMITATIONS APPLIED TO THE 

DECISION BY THE PLANNING BOARD THAT NO 

ENVIRONMENTAL IMPACT STATEMENT WAS NECESSARY, 

PETITION TO ANNUL THAT DECISION WAS UNTIMELY 

(SECOND DEPT).  

The Second Department determined the four-month statute of limitations applied to the planning board’s 

decision that an environmental impact statement was not necessary and the petition to annul that decision was 

untimely: 

To the extent that the petition alleges the Planning Board’s noncompliance with SEQRA [State Environmental 

Quality Review Act], the four-month statute of limitations applies (see CPLR 217[1]…). An action taken by an 

agency pursuant to SEQRA may be challenged only when such action is final (see CPLR 7801[1]). An agency 

action is final when the decision-maker arrives at a ” definitive position on the issue that inflicts an actual, 

concrete injury’” … . The position taken by an agency is not definitive and the injury is not actual or concrete if 

the injury purportedly inflicted by the agency could be prevented, significantly ameliorated, or rendered moot 

by further administrative action or by steps available to the complaining party … . Here, the statute of limitations 

began to run with the issuance of the negative declaration for the project on February 19, 2015, as this constituted 

the Planning Board’s final act under SEQRA and, accordingly, any challenge to the negative declaration had to 

be commenced within four months of that date … . Matter of Stengel v Town of Poughkeepsie Planning Bd., 

2018 NY Slip Op 08488, Second Dept 12-12-18 
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BUILDING INSPECTOR WAS PROPERLY TERMINATED FOR 

FAILURE TO REQUIRE ASBESTOS ABATEMENT FOR A 

DEMOLISHED BUILDING, BECAUSE THE ACTIONS OF THE 

INSPECTOR CONSTITUTED CRIMES UNDER THE 

ENVIRONMENTAL CONSERVATION LAW AND PENAL LAW, THE 

EMPLOYMENT-RELATED CHARGES WERE TIMELY (THIRD 

DEPT).  

The Third Department determined that petitioner, formerly a village building inspector, was properly terminated 

for failing to require asbestos abatement for a demolished building. Because the allegations constituted crimes 

pursuant to the Environmental Conservation Law (ECL) the charges were not time-barred. The evidence was 

deemed sufficient to support the charges: 

Petitioner’s primary contention on appeal is that the charge should have been dismissed as untimely. Indeed, “no 

removal or disciplinary proceeding shall be commenced more than eighteen months after the occurrence of the 

alleged incompetency or misconduct complained of and described in the charges” (Civil Service Law § 75 [4… 

. However, this limitations period does not apply “where the incompetency or misconduct complained of and 

described in the charges would, if proved in a court of appropriate jurisdiction, constitute a crime” … . … 

… [P]etitioner is alleged to have “knowingly, unlawfully and intentionally engage[d] persons to effect the 

unauthorized demolition of the [building], knowing that unabated asbestos was located therein or thereupon, 

causing the release of a substance hazardous to public health, safety or the environment, said substance being 

asbestos.” If proven, these allegations would constitute the crime of endangering public health, safety or the 

environment in the fourth degree (see ECL 71-2711 [3]). As to count 9, petitioner is alleged, with regard to the 

demolition of the building, to have “engag[ed] persons neither certified nor qualified to abate the asbestos located 

therein, . . . knowing that asbestos was located therein, such demolition having been performed without asbestos 

abatement or any reasonable procedure to prevent the release of asbestos into the public air, . . . [and] having 

released a considerable amount of [asbestos] dust and debris into the air” in a populated area. These allegations 

would, if proven at trial, constitute the crime of criminal nuisance in the second degree (see Penal Law § 240.45 

[1]). Likewise, we find that the allegations against petitioner as detailed in counts 5 through 7 would constitute, 

if established at trial, official misconduct (see Penal Law § 195.00 [2] …). Accordingly, the Hearing Officer 

properly found that the charge is not time-barred … . … 
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At the hearing, petitioner admitted that he was aware that the demolition of the building not only began without 

the requisite permits, but that the contractors hired to complete the job agreed to do so for only $5,000 — rather 

than an estimated $150,000 — in exchange for future contracts. It is further undisputed that the demolition 

resulted in the release of asbestos fibers where workers and passersby would be exposed to the legislatively-

recognized carcinogenic agent… . As to the quantity of asbestos released, a report conducted more than a year 

prior to the building’s demolition found varying percentages of asbestos in the building’s products — from 1.4% 

to 23.5% — far exceeding the 1% threshold necessary to trigger abatement requirements … . Petitioner testified 

that, although he was aware that the building contained asbestos and had discussed this report with respondent’s 

civil engineer, John Fuller, he had not read the report and “assumed” that the quantity of asbestos present did 

not require abatement. When asked why he did not investigate the issue of abatement further in his role as 

respondent’s Code Enforcement Officer, he stated that he “had no obligation” to do so. Further, the Hearing 

Officer credited the testimony of Chief of Police Robert Mir that petitioner had told one of the demolition 

contractors, Sam Kearney, that he was “good to go” in response to concerns about whether asbestos was present 

in the building. Marciano Soto, a contractor hired to supervise the demolition of the building, similarly testified 

that petitioner told him on multiple occasions that the building did not contain asbestos. Upon our review, we 

find substantial evidence in the record to sustain the charge that petitioner “committ[ed] acts constituting crimes” 

— namely, endangering public health, safety or the environment in the fourth degree, official misconduct and 

criminal nuisance in the second degree — and, thus, to support the determination terminating petitioner’s 

employment … . Matter of Snowden v Village of Monticello, 2018 NY Slip Op 08226, Third Dept 11-29-18 

 

 

ALTHOUGH THE FEDERAL ENERGY REGULATORY 

COMMISSION (FERC) APPROVED THE GAS PIPELINE, THE 

STATE DID NOT ISSUE A WATER QUALITY CERTIFICATION 

(WQC) FOR THE PROJECT, THEREFORE THE PIPELINE 

COMPANY CAN NOT SEEK EASEMENTS OVER PRIVATE LAND 

PURSUANT TO THE EMINENT DOMAIN PROCEDURE LAW 

(EDPL) TO INSTALL THE PIPELINE (FOURTH DEPT). 

The Fourth Department, in a full-fledged opinion by Justice NeMoyer, over a two-justice dissent, considering a 

matter of first impression, reversing Supreme Court, determined that a gas supply company could not acquire 

easements over private property by eminent domain for the installation of a pipeline for which the state denied 

a permit: 

http://nycourts.gov/reporter/3dseries/2018/2018_08226.htm
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In February 2017, the FERC [Federal Energy Regulatory Commission] granted petitioner’s application for a 

certificate of public convenience and necessity to construct and operate a 97-mile natural gas pipeline from 

Pennsylvania into western New York. The pipeline’s proposed route travels directly across respondents’ land … 

. Within the voluminous certificate, the FERC found that petitioner’s “proposed [pipeline] project is consistent 

with the Certificate Policy Statement,” i.e., the public interest. “Based on this finding and the environmental 

review for the proposed project,” the FERC further found “that the public convenience and necessity require 

approval and certification of the project.” … 

… [T]he New York State Department of Environmental Conservation (DEC) denied petitioner’s application for 

a WQC [water quality certification]. The WQC application, held the DEC, “fails to demonstrate compliance with 

New York State water quality standards.” Petitioner has taken various steps to challenge the WQC denial, 

including the filing of a petition for judicial review in the Second Circuit pursuant to 15 USC § 717r (d). It 

appears that those challenges have not yet been finally resolved. It is undisputed, however, that if the WQC 

denial is ultimately upheld, the pipeline cannot be built … . * * * 

… [P]etitioner is trying to expropriate respondents’ land in furtherance of a pipeline project that, as things 

currently stand, cannot legally be built. Such an effort turns the entire concept of eminent domain on its head. If 

the State’s WQC denial is finally annulled or withdrawn, then petitioner can file a new vesting petition. But until 

that time, petitioner cannot commence a vesting proceeding to force a sale without going through the entire 

EDPL [Eminent Domain Procedure Law] article 2 process. Matter of National Fuel Gas Supply Corp. v 

Schueckler, 2018 NY Slip Op 07550, Fourth Dept 11-9-18 

 

 

ROOF OF A PROPOSED BUILDING WOULD NOT BE ACCESSIBLE 

TO ALL WHO RESIDED ON THE ZONING LOT, THEREFORE THE 

OPEN SPACE REQUIREMENTS OF THE ZONING RESOLUTION 

WOULD NOT BE MET BY THE ROOF SPACE, PERMIT ALLOWING 

CONSTRUCTION OF THE BUILDING SHOULD NOT HAVE BEEN 

ISSUED (FIRST DEPT). 

The First Department, in a full-fledged opinion by Justice Oing, reversing Supreme Court, over a dissent, 

determined that the NYC “open space” zoning resolution (ZR) requirements can not be satisfied on a building 

by building basis. The permit allowing the construction of a nursing home facility on a parking  lot, therefore, 

should not have been issued. The open space on the roof of the proposed building would not be accessible to all 

who resided on the zoning lot. Such access is part of the definition of “open space: 

http://nycourts.gov/reporter/3dseries/2018/2018_07550.htm
http://nycourts.gov/reporter/3dseries/2018/2018_07550.htm
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The language in ZR § 12-10 is “clear and unambiguous” … . ZR § 12-10 has always defined “open space” as 

being “accessible to and usable by all persons occupying a #dwelling unit# or a #rooming unit# on the #zoning 

lot#” … . That language unambiguously requires open space to be accessible to all residents of any residential 

building on the zoning lot, not only the building containing the open space in question. To further bolster our 

finding that this language is clear and unambiguous, the 2011 amendments to ZR §§ 23-14 and 23-142 eliminated 

all references to “building” and replaced it with “zoning lot.” Equally dispositive is the identical change in the 

definition of “open space ratio” in ZR § 12-10. Of course, the impracticality of allowing the residents of one 

building on a zoning lot to have access to, and use of, open space located on the rooftop of another building on 

the zoning lot is obvious. Yet, respondents’ apparent contention concerning ZR § 12-10’s open space 

requirement — that any rooftop that may be considered open space for the purposes of the open space 

requirement shall or must be considered open space irrespective of access — gives credence to the 

impracticality. That is not what ZR § 12-10 says. 

ZR § 12-10 unambiguously provides that “[o]pen space may be provided on the roof of . . . [a] building 

containing residences” and that “[a]ll such roof areas used for open space shall meet the requirements set forth 

in this definition.” Thus, any rooftop space that is to be considered open space for the purposes of satisfying the 

open space requirement under the Zoning Resolution must be accessible and usable by all residents on a zoning 

lot. Lest there be any doubt, we find that the 2011 amendments now preclude the use of the building-by-building 

methodology, which had been an exception to this clear statutory import. Matter of Peyton v New York City Bd. 

of Stds. & Appeals, 2018 NY Slip Op 06870, First Dept 10-16-18 

 

 

ACTION ALLEGING LEAD POISONING IN UTERO FROM 

FATHER’S CLOTHES WHICH WERE SATURATED WITH LEAD 

AND OTHER HAZARDOUS MATERIALS AT WORK DISMISSED 

(SECOND DEPT). 

The Second Department determined the action based upon exposure to lead in utero was properly dismissed. 

Plaintiff alleged his father’s clothes were saturated with lead at work: 

At common law, employers have a duty to provide a safe workplace, but this duty has been limited to employees 

(see Labor Law § 200…). It has not, as the plaintiff contends, been extended to encompass individuals who were 

not employed at the worksite such as the plaintiff or his mother during her pregnancy … . 

While “[a] landowner generally must exercise reasonable care, with regard to any activities which he carries on, 

for the protection of those outside of his premises’” … , the facts alleged in this case differ from those to which 
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a landowner’s duty to exercise reasonable care for the protection of individuals off site has been held to extend 

… . 

Contrary to the plaintiff’s contention, the alleged violations of Occupational Safety and Health Administration 

(hereinafter OSHA) regulations … , the Occupational Health and Safety Act of 1970 , specifically 29 USC § 

654(a), and Labor Law § 27-a do not constitute negligence per se. The violation of OSHA regulations provides 

only evidence of negligence … . Moreover, neither the plaintiff nor his mother during her pregnancy belonged 

to the class intended to be protected by OSHA or its implementing regulations, 29 USC § 654(a), or Labor Law 

§ 27-a, namely employees … . Campanelli v Long Is. Light. Co., 2018 NY Slip Op 06225, Second Dept 9-26-

18 

 

THE REAL ESTATE BOARD OF NEW YORK, WHOSE MEMBERS 

OWN HOTELS, HAD STANDING TO CONTEST A LOCAL LAW 

PLACING A TWO-YEAR MORATORIUM ON THE CONVERSION 

OF HOTELS TO RESIDENTIAL UNITS, THE BOARD DID NOT 

HAVE STANDING TO CHALLENGE THE LAW UNDER THE STATE 

ENVIRONMENTAL QUALITY REVIEW ACT, HOWEVER, 

BECAUSE IT DID NOT ALLEGE ENVIRONMENTAL HARM AND 

DID NOT ALLEGE HARM SEPARATE AND APART FROM INJURY 

TO THE GENERAL PUBLIC (FIRST DEPT). 

The First Department, in a full-fledged opinion by Justice Moulton, over a partial dissent, reversing Supreme 

Court, determined that the Real Estate Board of New York (REBNY) had standing to challenge a Local Law 

which placed a two-year moratorium on the conversion of hotels to condominiums or other residential uses. The 

court further determined that the REBNY did not have standing to challenge the statute under the State 

Environmental Quality Review Act (SEQRA). The REBNY alleged that 29 of its members owned hotels subject 

to the law: 

Owners of real property who are subjected to a new zoning classification or other use restriction are 

“presumptively affected by the change” and “therefore technically have standing” to assert claims … . 

Accepted as true for purposes of these CPLR 3211 motions, REBNY’s assertion that its member hotel owners 

are currently negatively affected by the moratorium is sufficient to establish standing in the plenary action and 

in the article 78 proceeding under ULURP [the City Charter’s Uniform Land Use Review Process] … . * * * 

REBNY’s claimed environmental harm is nothing more than economic harm (i.e., the reduction in property 

values, the loss of business opportunities and the added expense of applying for a waiver under Local Law 50). 
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REBNY’s own filings reflect that the organization’s constitution mentions the environment only once, and only 

insofar as the environment relates to economic impact. The affidavit by REBNY’s president does not salvage 

REBNY’s standing argument. The president claims that “SEQRA is a concern” for all REBNY members in 

“proximity” to the hotels due to potential impacts on traffic, noise, air quality, waste disposal and demand for 

public services. This argument … fails to establish injury separate and apart from injury to the general public … 

. Matter of Real Estate Bd. of N.Y., Inc. v City of New York, 2018 NY Slip Op 05906, First Dept 8-23-18 

 

 

TOWN PLANNING BOARD PROPERLY RESCINDED A 1987 

NEGATIVE SEQRA DECLARATION FOR A SUBDIVISION 

BECAUSE OF THE NEW REGULATORY LANDSCAPE, COURT’S 

REVIEW POWERS ARE LIMITED TO WHETHER THE BOARD 

SATISFIED SEQRA PROCEDURALLY AND SUBSTANTIVELY 

(SECOND DEPT). 

The Second Department determined the town planning board's rescission of a 1987 negative declaration under 

the State Environmental Quality Review Act (SEQRA) was proper. The board found that the regulatory 

landscape in 2013 constituted new information or a change in circumstances justifying rescission. The court 

noted that its review powers are limited to whether the board's action satisfied SEQRA procedurally and 

substantively, and cannot include determining whether the board was “correct:” 

The record supports the Planning Board's conclusion that changes in the regulatory landscape for environmental 

matters constituted new information or a change in circumstances … . Moreover, in determining that the project 

may result in significant adverse environmental impacts, the Planning Board identified specific environmental 

concerns relevant to the criteria for determining significance … . 

The petitioners argue that the Planning Board's conclusion was incorrect. However, “it is not the role of the 

courts to weigh the desirability of any action or choose among alternatives, but to assure that the agency itself 

has satisfied SEQRA, procedurally and substantively” … . Our review is limited to “whether the agency 

procedures were lawful and whether the agency identified the relevant areas of environmental concern, took a 

hard look at them, and made a reasoned elaboration of the basis for its determination” … . Here, the Planning 

Board satisfied this standard. Leonard v Planning Bd. of the Town of Union Vale, 2018 NY Slip Op 05757, 

Second Dept 8-15-18 
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TOWN DID NOT VIOLATE THE TOWN CODE OR THE STATE 

ENVIRONMENTAL QUALITY REVIEW ACT WHEN IT GRANTED 

A SPECIAL USE PERMIT AND VARIANCES FOR THE 

CONSTRUCTION OF A CELL TOWER (FOURTH DEPT). 

The Fourth Department determined the zoning board of appeals (ZBA) did not violate any provisions of the town 

code or the State Environmental Quality Review Act when it issued a special use permit and variances allowing 

the construction of a cell tower (wireless telecommunications facility or WTF): 

“Where, as here, the zoning ordinance authorizes a use permit subject to administrative approval, the applicant 

need only show that the use is contemplated by the ordinance and that it complies with the conditions imposed 

to minimize anticipated impact on the surrounding area . . . The [zoning authority] is required to grant a special 

use permit unless it has reasonable grounds for denying the application”  … . … 

Although the Planning Department initially concluded that aspects of the application would not be consistent 

with the Town’s comprehensive plan, it recommended approval of the application upon certain conditions, which 

included employing stealth design to disguise the tower as an evergreen tree and reconfiguring the site plan to 

move the tower as far away as possible from adjacent residences. After holding a public hearing and formally 

considering the application, the ZBA approved the application subject to the recommended conditions and issued 

a written decision to that effect … . Thus, we conclude that there is no merit to petitioners’ contention that the 

special use permit ultimately granted by the ZBA was inconsistent with the Town’s comprehensive plan. … 

… [W]e conclude that the requirements for area variances set forth in Town Law § 267-b (3) are inapplicable 

here inasmuch as the ZBA issued waivers pursuant to Town Law § 274-b (5). The record also establishes that 

Verizon demonstrated by clear and convincing evidence that the waivers would have “no significant effect on 

the health, safety and welfare of the Town, its residents and other service providers” (ch 203, § 6-7-21). Matter 

of Edwards v Zoning Bd. of Appeals of Town of Amherst, 2018 NY Slip Op 05430, Fourth Dept 7-25-18 

 

 

\ 

 

 

 

http://nycourts.gov/reporter/3dseries/2018/2018_05430.htm
http://nycourts.gov/reporter/3dseries/2018/2018_05430.htm


 

Table of Contents 

 

28 

 

 

 

CITY DID NOT VIOLATE THE PUBLIC USE DOCTRINE AND 

COMPLIED WITH THE EMINENT DOMAIN PROCEDURE LAW 

AND THE STATE ENVIRONMENTAL QUALITY REVIEW ACT 

(SEQRA) IN APPROVING THE TAKING OF LAND FOR A BICYCLE-

PEDESTRIAN TRAIL (THIRD DEPT). 

The Third Department, in a comprehensive decision describing the relevant law and procedures, determined the 

city had complied with the State Environmental Quality Review Act (SEQRA), the Eminent Domain Procedure 

Law and the prior public use doctrine in determining the taking of a strip of land for a bicycle-pedestrian trial 

would not have a significant adverse impact on the environment: 

… [P]etitioners have failed to demonstrate how the City’s condemnation of the Village’s property would 

“interfere with or destroy the public use” … . Accordingly, the prior public use doctrine will not prevent the City 

from condemning the Village’s property. * * * 

… [T]he City … performed the steps required in the SEQRA review process and considered areas of potential 

environmental concern, but failed to provide an adequate written explanation for its negative declaration. Upon 

realizing its mistake (albeit after receiving communications from petitioners complaining about the negative 

declaration), and before approving the condemnation of property in relation to the project, the City held a public 

meeting and formally adopted the supplemental resolution to remedy the defects in the July 2017 negative 

declaration … . Under the circumstances, remittal to the City for further environmental review or explanation of 

its determination would be redundant … . … 

The City did not abuse its discretion in determining the scope of the proposed taking. Although a municipality 

cannot use the power of eminent domain to take “‘property not necessary to fulfill [a] public purpose, it is 

generally accepted that the condemnor has broad discretion in deciding what land is necessary to fulfill that 

purpose’” … . Matter of Village of Ballston Spa v City of Saratoga Springs, 2018 NY Slip Op 05248, Third 

Dept 7-12-18 
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PETITION SEEKING TO ANNUL A NEGATIVE DECLARATION 

UNDER THE STATE ENVIRONMENTAL QUALITY REVIEW ACT 

(SEQRA) CONCERNING A TRUCK STOP PROJECT PROPERLY 

DISMISSED FOR FAILURE TO EXHAUST ADMINISTRATIVE 

REMEDIES, TOWN PLANNING BOARD DID NOT ACT 

ARBITRARILY AND CAPRICIOUSLY WHEN IT FAILED TO 

FOLLOW A LOCAL LAW WHICH CONFLICTED WITH SEQRA 

(FOURTH DEPT). 

The Fourth Department determined petitioner did not exhaust administrative remedies before bringing a petition 

to annul the town’s negative declaration under the State Environmental Quality Review Act (SEQRA) for a truck 

stop project. The court further found that the town planning board did not act arbitrarily and capriciously when 

it failed to follow a Local Law (which required an environmental impact statement (EIS)) because the Local 

Law conflicted with SEQRA and was therefore invalid: 

… [W]e conclude that petitioner failed to exhaust its administrative remedies … . The record establishes that the 

Planning Board, as the lead agency on the project, held a public hearing that petitioner’s counsel attended, but 

during which he remained silent. Although petitioner made a FOIL request two days after the public hearing, 

that request did not alert the Planning Board of any specific concerns. … 

“A local law that is inconsistent with SEQRA’ must be invalidated” … . “[I]nconsistency has been found where 

local laws prohibit what would have been permissible under State law or impose prerequisite additional 

restrictions on rights under State law, so as to inhibit operation of the State’s general laws” … . Here, section 

59-3 (A) of the Town Code provided that “Type I actions are likely to have an effect on the environment and 

will, therefore, require the preparation of an environmental impact statement.” SEQRA, on the other hand, 

provides that, “[t]he lead agency must determine the significance of any Type I . . . action . . . [and,] [t]o require 

an EIS for a proposed action, the lead agency must determine that the action may include the potential for at 

least one significant adverse environmental impact” … . Thus, Chapter 59 is inconsistent with SEQRA because 

SEQRA permits a negative declaration for Type I actions, whereas Chapter 59 effectively precluded a negative 

declaration in such actions. Matter of Pilot Travel Ctrs., LLC v Town Bd. of Town of Bath, 2018 NY Slip Op 

05082, Fourth Dept 7-6-18 
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PLANNING BOARD’S FINDING THE DEVELOPMENT PROJECT 

WOULD NOT HAVE SIGNIFICANT IMPACT ON THE 

ENVIRONMENT WAS ARBITRARY AND CAPRICIOUS, MATTER 

REMITTED FOR PREPARATION OF AN ENVIRONMENTAL 

IMPACT STATEMENT (SECOND DEPT) 

The Second Department, reversing Supreme Court, determined the planning board’s finding that a multi-family 

housing project would not have a significant impart on the environment was arbitrary and capricious. The matter 

was remitted for preparation of an environmental impact statement: 

… [T]he full Environmental Assessment Form (hereinafter EAF) prepared by the project sponsor indicated that 

the proposed action would affect, among other things, aesthetic and historic resources and the character of the 

existing community, and that the parcel’s forestation would be reduced from 2.75 acres to .30 acres. In issuing 

its negative declaration, the Planning Board listed approximately 29 reasons supporting its determination. The 

Planning Board noted that the project would not significantly impact the adjacent Dwight Street-Hooker Avenue 

Historic District (hereinafter the historic district). However, in making that determination, the Planning Board 

merely relied upon a letter from the New York State Office of Parks, Recreations and Historic Preservation, 

which stated only that the proposed action would not have an adverse impact on the historic district. Such a 

conclusory statement fails to fulfill the reasoned elaboration requirement of SEQRA … . 

With regard to the impact on vegetation or fauna, the EAF contemplates the reduction of the 3.4-acre parcel’s 

forestation from 2.75 acres to .30 acres. However, the negative declaration inexplicably stated that “[t]he 

proposed action will not result in the removal or destruction of large quantities of vegetation or fauna.” In the 

context of this project, the level of deforestation is significant. 

In light of the foregoing, it is clear that the proposed action may have significant adverse environmental impacts 

upon one or more areas of environmental concern… . Thus, the Planning Board’s issuance of a negative 

declaration was arbitrary and capricious. Matter of Peterson v Planning Bd. of the City of Poughkeepsie, 2018 

NY Slip Op 05049, Second Dept 7-5-18 
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PLANNING BOARD’S DENIAL OF A WETLAND CONTROL 

PERMIT AND SITE PLAN APPROVAL PROPERLY ANNULLED, 

THE DENIAL WAS A DEPARTURE FROM PRIOR 

DETERMINATIONS AND THE BOARD DID NOT SET FORTH 

FACTUAL REASONS FOR THE DEPARTURE (SECOND DEPT). 

The Second Department determined the town planning board’s denial of petitioner’s application for a wetland 

control permit and site plan approval was properly annulled by Supreme Court. The planning board’s action 

departed from many prior determinations and the planning board did not set forth any factual reasons for the 

departure: 

… ” [A] local planning board has broad discretion in reaching its determination on applications . . . and judicial 

review is limited to determining whether the action taken by the board was illegal, arbitrary, or an abuse of 

discretion’”… . ” A decision of an administrative agency which neither adheres to its own prior precedent nor 

indicates its reason for reaching a different result on essentially the same facts is arbitrary and capricious’” … . 

Where an agency reaches contrary results on substantially similar facts, it must provide an explanation … . “An 

agency’s failure to provide a valid and rational explanation for its departure from its prior precedent mandates 

reversal’ regardless of whether the record otherwise supports the determination” … . 

Here, the Planning Board failed to set forth any factual basis in the determination as to why it was departing 

from numerous prior determinations that, for example, permitted larger encroachments into wetland and wetland 

buffer areas and permitted encroachments of the same or similar type into those areas within the immediate 

vicinity of the petitioner’s lot. The Planning Board’s belated effort to provide such distinctions are not properly 

before this Court … . Matter of Nicolai v McLaughlin, 2018 NY Slip Op 05046, Second Dept 7-5-18 
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LOCAL LAW REQUIRING A PERMIT FOR THE TRANSPORT OF 

WASTE WITHIN THE COUNTY WAS NOT PREEMPTED BY STATE 

LAW (WHICH ALSO REQUIRED A PERMIT) AND DID NOT 

VIOLATE THE COMMERCE CLAUSE, PETITIONER PROPERLY 

FINED FOR FAILURE TO OBTAIN A COUNTY PERMIT (SECOND 

DEPT). 

The Second Department determined that the Westchester County Solid Waste Commission properly found that 

petitioner had not obtained a permit to allow the transport of waste within Westchester County and imposed a 

$15,000 fine. Petitioner had obtained a permit from the state Department of Environmental Conservation (DEC) 

and argued that the Westchester County law was preempted by the state law and violated the Commerce Clause. 

The Second Department rejected those arguments: 

“The constitutional home rule provision confers broad police power upon local government relating to the 

welfare of its citizens”… . In instances where the State has demonstrated its intent to preempt an entire field and 

preclude any further local regulation, a local law that regulates the same subject matter is considered inconsistent 

and will not be given effect. “It is . . . well settled that, if a town or other local government is otherwise authorized 

to legislate, it is not forbidden to do so unless the State, expressly or impliedly, has evinced an unmistakable 

desire to avoid the possibility that the local legislation will not be on all fours with that of the State” … . The 

legislature’s intent to preempt a particular area can be inferred from a declaration of policy or from a 

comprehensive and detailed scheme in a particular area … . However, the fact that State and local laws touch 

upon the same area is insufficient to support a determination that the State law has preempted the entire field of 

regulation in a given area … . 

In Monroe-Livingston Sanitary Landfill v Town of Caledonia (51 NY2d 679, 683-684), the Court of Appeals 

held that the State had not preempted the field of waste management through the solid waste disposal provisions 

that then existed in the Environmental Conservation Law. Eight years after the decision in Monroe-

Livingston, the Legislature added the Solid Waste Management Act of 1988 (hereinafter the Act) to the 

Environmental Conservation Law. Had the Legislature intended to preempt the local regulation of solid waste 

management, it could have expressly said so in the Act. Matter of MVM Constr., LLC v Westchester County 

Solid Waste Commn., 2018 NY Slip Op 04731, Second Dept 6-27-18 
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GROSS NEGLIGENCE CAUSE OF ACTION AND DEMAND FOR 

PUNITIVE DAMAGES IN THIS OIL-CONTAMINATION-

REMEDIATION ACTION SHOULD NOT HAVE BEEN DISMISSED, 

CAUSES OF ACTION IN AMENDED COMPLAINT RELATED BACK 

TO THE ALLEGATIONS IN THE ORIGINAL COMPLAINT AND 

WERE NOT TIME-BARRED (SECOND DEPT). 

The Second Department, reversing Supreme Court, determined plaintiffs’ gross negligence cause of action and 

demand for punitive damages should not have been dismissed. Plaintiffs alleged the defendant insurer (State 

Farm) and the defendant engineering firm (H2M) were grossly negligent in supervising the remediation of oil 

contamination on plaintiffs’ property. The Second Department noted that the causes of action in the amended 

complaint related back to the allegations in the original complaint and were not, therefore time-barred: 

The Supreme Court should not have granted those branches of State Farm’s and H2M’s motions which were to 

dismiss the cause of action alleging gross negligence insofar as asserted against each of them. As the original 

complaint gave notice of the transactions or occurrences to be proven as to the gross negligence causes of action, 

those causes of action related back to the date of timely filing of the original complaint … . 

The amended complaint stated a viable gross negligence cause of action as against State Farm and H2M. Gross 

negligence “differs in kind, not only degree, from claims of ordinary negligence” … . “To constitute gross 

negligence, a party’s conduct must smack[ ] of intentional wrongdoing’ or evince[ ] a reckless indifference to 

the rights of others’”… .. Generally, the question of gross negligence is a matter to be determined by the trier of 

fact… . 

The allegations, inter alia, that State Farm and H2M greatly exacerbated the existing damage to the property by 

causing the spread of the existing contamination and by directing the backfilling of areas of the property after 

leaving in place significant existing contamination are sufficient to support a gross negligence cause of action 

… . Bennett v State Farm Fire & Cas. Co., 2018 NY Slip Op 03499, Second Dept 5-16-18 
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VILLAGE BOARD DID NOT TAKE THE ‘HARD LOOK’ REQUIRED 

BY THE STATE ENVIRONMENTAL QUALITY REVIEW ACT 

(SEQRA), REVIEW WAS UNDERTAKEN TO FACILITATE THE 

CONDEMNATION OF LAND FOR THE CONSTRUCTION OF A 

PARKING GARAGE, VILLAGE DID NOT ADEQUATELY 

CONSIDER ADVERSE TRAFFIC IMPLICATIONS (THIRD DEPT). 

The Third Department vacated the village board’s State Environmental Quality Review Act (SEQRA) findings 

that the construction of a parking garage would not result in a substantial increase in traffic. The board conducted 

a SEQRA review in preparation for a condemnation proceeding to acquire the land: 

… [T]he record fails to establish that the Village Board took the requisite hard look at potential traffic 

implications associated with the construction of a parking garage on the subject property or to set forth a reasoned 

elaboration of the basis for its determination that the development of the property would not result in any 

substantial increase in traffic. Upon review of an eminent domain proceeding, courts are required to determine 

whether the condemnor’s findings and determinations comply with ECL article 8, which is incorporated as part 

of the required procedures under EDPL [Eminent Domain Procedure Law] article 2 … . In assessing compliance 

with the substantive mandates of SEQRA, we are tasked with reviewing the record to determine whether the 

Village Board, as the lead agency, “identified the relevant areas of environmental concern, took a hard look at 

them, and made a reasoned elaboration of the basis for its determination” … . “Literal compliance with both the 

letter and spirit of SEQRA is required and substantial compliance will not suffice” … . 

… An adverse change in traffic levels is … a potential area of environmental concern … . 

During both the public hearing and the written comment period, concerns regarding increased traffic congestion 

and other potential traffic impacts associated with the proposed condemnation were repeatedly voiced. Yet, the 

record is bereft of any evidence that the Village Board took the requisite hard look at these potential traffic 

implications. Matter of Adirondack Historical Assn. v Village of Lake Placid/lake Placid Vil., Inc.,2018 NY Slip 

Op 03194, Third Dept 5-3-18 
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DEPARTMENT OF ENVIRONMENTAL CONSERVATION’S (DEC’S) 

DETERMINATIONS ON THE USE OF SNOWMOBILES IN NEWLY 

ADDED PORTIONS OF THE ADIRONDACK PARK UPHELD, TWO 

CHALLENGES NOT RIPE FOR REVIEW (THIRD DEPT). 

The Third Department, in a full-fledged opinion by Justice Rumsey, over a two-justice partial dissent, upheld 

the Department of Environmental Conservation’s (DEC’s) determinations regarding snowmobile trails in newly 

added portions of the Adirondack Park. Because approval of the trails was still subject to permits and variances, 

two of petitioners’ causes of action were deemed not ripe for review. The Third Department determined there 

was no conflict between the Rivers System Act and the Adirondack Park State Land Master Plan. The Rivers 

System Act was deemed to control and the act allowed the proposed snowmobile traffic as a continuation of an 

existing use. And the Third Department held that a 2009 “guidance” document for the siting of snowmobile trails 

adopted by the DEC did not commit the DEC to a definite course of future action. Concerning the “ripeness” 

issue, the court wrote: 

… [P]ermits and variances must be obtained through further administrative action before the proposed uses may 

be established. Specifically, permits are required to erect a bridge over a scenic river …  or to construct a trail 

within a scenic river area … . Moreover, variances are required for the use of motorized vehicles within scenic 

river areas … , and for construction of a Class II snowmobile trail, to the extent that it may exceed the maximum 

trail width of four feet that is permitted by regulation … . Permit and variance applications are governed by the 

Uniform Procedures Act … , which imposes conditions related to the substantive relief sought and provides the 

opportunity for further public participation. No permit or variance may be granted unless the proposed use is 

consistent with the purpose of the Rivers System Act … , and conditions may be imposed as necessary to 

preserve and protect affected river resources or to assure compliance with the Rivers System Act … . Moreover, 

there is an opportunity for public comment on applications for a permit or a variance …  and the granting of a 

permit or variance may be challenged through a CPLR article 78 proceeding. Thus, inasmuch as the harms upon 

which the first and second causes of action are based may be prevented or ameliorated by further administrative 

action, Supreme Court correctly concluded that the first and second causes of action are not ripe for judicial 

review. Matter of Adirondack Wild: Friends of The Forest Preserve v New York State Adirondack Park Agency, 

2018 NY Slip Op 03193. Third Dept 5-3-18 
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DEPARTMENT OF ENVIRONMENTAL CONSERVATION (DEC) 

HAS THE POWER TO UNILATERALLY UNDERTAKE THE 

REMEDIATION OF A HAZARDOUS WASTE SITE, WITHOUT THE 

PARTICIPATION OF THE CORPORATION WHICH RELEASED 

THE WASTE (CT APP). 

The Court of Appeals, in a full-fledged opinion by Judge Wilson, reversing the Appellate Division, determined 

the Department of Environmental Conservation (DEC) had the power to unilaterally undertake the remediation 

of a hazardous waste site, without the participation of the corporation (FMC) which released the waste. The fact 

that FMC had been operating under an interim permit (for 38 years) did not insulate FMC from the consequences 

of violating the permit. 

The only reasonable interpretation consistent with the statutory scheme and legislative purpose is that permittees 

and prospective permittees who exceed the terms of their permit or violate the performance standards required 

of those operating under interim status violate [Environmental Conservation Law (ECL) section 27—0914. * * 

* 

,,, [T]itle 13 [of the ECL] provides an avenue for DEC to use the state superfund to unilaterally remediate the 

relevant properties … . …[T]hat statute requires DEC, absent exigent circumstances, to have first made “all 

reasonable efforts to secure voluntary agreement to pay the costs of necessary remedial actions from owners” … 

. … Here, DEC’s conducting a year of negotiations only to be told that FMC cannot see any mutually-agreed 

upon path forward is more than the statute requires. The statute’s other requirement—that DEC later make “all 

reasonable efforts to recover the full amount of any funds expended” … —will be fulfilled in a CERCLA cost 

recovery action in federal district court. That action will provide FMC with an opportunity for a hearing to 

dispute its liability, as DEC has repeatedly acknowledged throughout the course of this proceeding. Matter of 

FMC Corp. v New York State Dept. of Envtl. Conservation, 2018 NY Slip Op 03094, CtApp 5-1-18 
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TRANSFER OF DEVELOPMENT RIGHTS (TDR) COMPONENT OF 

TOWN’S COMPREHENSIVE PLAN WAS NOT PROPERLY 

ADOPTED UNDER THE GENERAL MUNICIPAL LAW (SECOND 

DEPT). 

The Second Department, reversing Supreme Court, determined the transfer of development rights (TDR) 

component of its comprehensive plan was not properly adopted under the General Municipal Law: 

The instant hybrid proceeding/action challenges the Town Board’s adoption of Local Law No. 12 (2005), which 

amended the Town’s zoning code to implement the transfer of development rights component of the 

Comprehensive Plan (hereinafter the TDR law). The TDR law designated the property subject to the petitioner’s 

site plan application as a sending district, meaning that it was an area of land from which development rights 

were to be transferred to receiving districts … . … 

“General Municipal Law § 239-m provides that a proposed amendment of a zoning ordinance by a town must 

be referred to the county planning agency if the amendment affects real property located within 500 feet of the 

boundary of any city, village, or town”… . That statute requires a town to refer a “full statement”…  of its 

proposed action, which is defined as including “the complete text of the proposed ordinance or local law,” to the 

relevant county planning agency … . 

Here, the Town Board adopted a resolution on January 19, 2005, in which it directed the Town Clerk to publish 

a copy of the final draft of the TDR law and notice of a hearing to be held 10 days later regarding the proposal. 

Around that time, the Town Board attempted to refer the proposed TDR law to the Suffolk County Planning 

Commission (hereinafter the Planning Commission) in accordance with General Municipal Law § 239-m. The 

Planning Commission, however, responded by letter dated February 9, 2005, in which it explained that the 

proposed TDR law would “not be reviewed until the following information is submitted through the offices of 

the municipal referring agency. Complete revised text of proposed TDR amendment.” There is no evidence in 

the record contradicting the Planning Commission’s statement that it never received the text of the proposed 

TDR law. Consequently, the Town Board failed to refer a “full statement” of its proposed TDR law before 

enacting it as required under the statute … . Matter of Calverton Manor, LLC v Town of Riverhead, 2018 NY 

Slip Op 02611, Second Dept 4-18-18 
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RURAL CORRIDOR (RLC) COMPONENT OF TOWN’S 

COMPREHENSIVE PLAN PROPERLY ADOPTED UNDER THE 

GENERAL MUNICIPAL LAW, TOWN LAW, AND STATE 

ENVIRONMENTAL QUALITY REVIEW ACT (SEQRA), QUESTION 

OF FACT WHETHER PETITIONER’S DEVELOPMENT PROJECT 

APPLICATION WAS COMPLETE BEFORE THE NEW 

COMPREHENSIVE PLAN WAS ADOPTED, ENTITLING 

PETITIONER TO THE APPLICATION OF THE PRIOR LAW 

(SECOND DEPT). 

The Second Department determined the town properly implemented the Rural Corridor (RLC) component of its 

comprehensive plan under the General Municipal Law, Town Law, State Environmental Quality Review Act 

(SEQRA) and the implementation was a proper exercise of the town’s zoning and police powers. The court 

further determined there were questions of fact whether petitioner’s development project application was 

completed before the new comprehensive plan was adopted, entitling petitioner to consideration of the plan 

under the law at the time the application was completed: 

Here, the stated purpose of the RLC law was “to allow a very limited range of roadside shops and services that 

are compatible with the agricultural and rural setting along major arterial roads, such as New York State Route 

25, leading into Downtown Riverhead and areas zoned Hamlet Center (HC) or Village Center (VC).” Contrary 

to the petitioner’s arguments, the RLC law’s designation of property along New York State Route 25 a few miles 

west of the hamlet of Riverhead as a rural corridor zone bore a rational relationship to its stated objective. 

Although the general rule is that a court should apply the zoning provisions in effect at the time it renders its 

decision … , pursuant to the “special facts” exception, a court may apply the law in effect at the time the 

landowner’s application was made. The special facts exception may be applied where the landowner “establishes 

entitlement as a matter of right to the underlying land use application,” and “extensive delay[ ] indicative of bad 

faith . . . unjustifiable actions by the municipal officials . . . or abuse of administrative procedures”… . 

The record contains inconsistencies as to whether the petitioner’s application was a “completed application” 

when it submitted the last revised version of its site plan application in September 2003. There is evidence in the 

record that the petitioner needed to make additional revisions before the application could be treated as a 

“completed application” under the Town’s rules, meaning that the petitioner was not entitled as a matter of right 

to the underlying land use application… . However, there is evidence in the record that the Town Board had 

determined the application to be a “completed application” when it was submitted in September 2003, meaning 
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the Town Board may have delayed processing the petitioner’s application in a manner indicative of bad faith … 

. Matter of Calverton Manor, LLC v Town of Riverhead, 2018 NY Slip Op 02610, Second Dept 4-18-18 

 

 

AGRICULTURAL PROTECTION ZONE (APZ) COMPONENT OF 

TOWN’S COMPREHENSIVE PLAN PROPERLY ADOPTED UNDER 

THE GENERAL MUNICIPAL LAW, TOWN LAW, AND STATE 

ENVIRONMENTAL QUALITY REVIEW ACT (SEQRA), QUESTION 

OF FACT WHETHER PETITIONER’S DEVELOPMENT PROJECT 

APPLICATION WAS COMPLETE BEFORE THE NEW 

COMPREHENSIVE PLAN WAS ADOPTED, ENTITLING 

PETITIONER TO THE APPLICATION OF THE PRIOR LAW 

(SECOND DEPT). 

The Second Department determined the town properly implemented the Agricultural Protection Zone (APZ) 

component of its comprehensive plan under the General Municipal Law, Town Law, State Environmental 

Quality Review Act (SEQRA) and the implementation was a proper exercise of the town’s zoning and police 

powers. The court further determined there were questions of fact whether petitioner’s development project 

application was completed before the new comprehensive plan was adopted, entitling petitioner to consideration 

of the plan under the law at the time the application was completed: 

Although the general rule is that a court should apply the zoning provisions in effect at the time it renders its 

decision … , pursuant to the “special facts” exception, a court may apply the law in effect at the time the 

landowner’s application was made. The special facts exception may be applied where the landowner “establishes 

entitlement as a matter of right to the underlying land use application,” and “extensive delay[ ] indicative of bad 

faith . . . unjustifiable actions by the municipal officials . . . or abuse of administrative procedures”… . 

The record contains inconsistencies as to whether the petitioner’s application was a “completed application” 

when it submitted the last revised version of its site plan application in September 2003. There is evidence in the 

record that the petitioner needed to make additional revisions before the application could be treated as a 

“completed application” under the Town’s rules, meaning that the petitioner was not entitled as a matter of right 

to the underlying land use application… . However, there is evidence in the record that the Town Board had 

determined the application to be a “completed application” when it was submitted in September 2003, meaning 

the Town Board may have delayed processing the petitioner’s application in a manner indicative of bad faith … 

. Matter of Calverton Manor, LLC v Town of Riverhead, 2018 NY Slip Op 02609, Second Dept 4-18-18 

http://nycourts.gov/reporter/3dseries/2018/2018_02610.htm
http://nycourts.gov/reporter/3dseries/2018/2018_02609.htm
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TOWN’S COMPREHENSIVE PLAN, WHICH WAS ADOPTED 

WHILE PETITIONER’S DEVELOPMENT PROJECT APPLICATION 

WAS PENDING AND NEGATIVELY AFFECTED IT, WAS 

PROPERLY ADOPTED UNDER THE GENERAL MUNICIPAL LAW, 

TOWN LAW AND STATE ENVIRONMENTAL QUALITY REVIEW 

ACT (SEQRA), AND WAS A VALID EXERCISE OF THE TOWN’S 

POLICE AND ZONING POWERS (SECOND DEPT). 

The Second Department determined that the town’s comprehensive plan, which was adopted while petitioner’s 

development project application was pending and negatively affected the project, was properly adopted under 

the General Municipal Law and Town Law, did not violate the State Environmental Quality Review Act 

(SEQRA), and was a constitutional exercise of the police and zoning powers: 

Prior to adopting a comprehensive plan, a town board must “refer the proposed comprehensive plan or any 

amendment thereto to the county planning board or agency or regional planning council for review and 

recommendation as required by” General Municipal Law § 239-m (Town Law § 272-a[5][b]). General Municipal 

Law § 239-m, in turn, requires a town to “submit to the county planning agency a full statement of such proposed 

action’” … . … 

We agree with the Supreme Court that the Town Board complied with the procedural and substantive 

requirements of SEQRA. First, ” SEQRA mandates literal compliance with its procedural requirements and 

substantial compliance is insufficient to discharge the responsibility of the agency under the act’” … . … 

Second, ” [j]udicial review of an agency determination under SEQRA is limited to whether the agency 

procedures were lawful and whether the agency identified the relevant areas of environmental concern, took a 

hard look at them, and made a reasoned elaboration of the basis for its determination’” … .. “The agency decision 

should be annulled only if it is arbitrary, capricious, or unsupported by the evidence” … . … 

Here, the Comprehensive Plan’s proposed designation of a largely contiguous swath of cultivated and 

undeveloped land as an agricultural protected zone bore a rational relationship to numerous legitimate purposes, 

including, but not limited to, the preservation and promotion of agriculture … . Matter of Calverton Manor, LLC 

v Town of Riverhead, 2018 NY Slip Op 02608, Second Dept 4-18-18 

 

 

http://nycourts.gov/reporter/3dseries/2018/2018_02608.htm
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AFTER THE DEPARTMENT OF ENVIRONMENTAL 

CONSERVATION (DEC) AND THE PERMIT APPLICANT CAME TO 

AN AGREEMENT, A REQUEST BY AFFECTED PROPERTY 

OWNERS FOR FURTHER ADJUDICATION OF ISSUES RELATING 

TO THE APPROVAL OF TWO DEVELOPMENT PROJECTS IN THE 

CATSKILLS WAS PROPERLY DENIED BY THE DEC 

COMMISSIONER (THIRD DEPT). 

The Third Department, in a full-fledged opinion by Justice Mulvey, addressing many substantive issues not 

summarized here, determined the Department of Environmental Conservation (DEC) Commissioner’s rulings 

approving two development projects in the Catskills were proper. The DEC and the permit applicant were in 

agreement. Only the petitioners (apparently an alliance of affected property owners) were requesting further 

review, including a request for the adjudication of “substantive and significant” issues (which was denied). The 

court explained the criteria for further adjudication in this context: 

Where, as here, there is no dispute between DEC staff and the permit applicant, adjudication is required only if 

the issue is “both substantive and significant” … . “An issue is substantive if there is sufficient doubt about the 

applicant’s ability to meet statutory or regulatory criteria applicable to the project, such that a reasonable person 

would require further inquiry” … . “An issue is significant if it has the potential to result in the denial of a permit, 

a major modification to the proposed project or the imposition of significant permit conditions in addition to 

those proposed in the draft permit” … . “The resolution of whether an issue is substantive and significant 

requiring an adjudicatory hearing is left to the Commissioner and will not be disturbed absent a showing that it 

is predicated upon an error of law, is arbitrary or capricious, or represents an abuse of discretion” … . Further, 

where “‘the judgment of the agency involves factual evaluations in the area of the agency’s expertise and is 

supported by the record, such judgment must be accorded great weight and judicial deference’” … . Matter of 

Catskill Heritage Alliance, Inc. v New York State Dept. of Envtl. Conservation, 2018 NY Slip Op 02516, Third 

Dept 4-12-18 

 

 

 

 

 

 

http://nycourts.gov/reporter/3dseries/2018/2018_02516.htm
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AFTER THE DEPARTMENT OF ENVIRONMENTAL 

CONSERVATION (DEC) AND THE PERMIT APPLICANT CAME TO 

AN AGREEMENT, A REQUEST BY AFFECTED PROPERTY 

OWNERS FOR FURTHER ADJUDICATION OF ISSUES RELATING 

TO THE APPROVAL OF TWO DEVELOPMENT PROJECTS IN THE 

CATSKILLS WAS PROPERLY DENIED BY THE DEC 

COMMISSIONER (THIRD DEPT). 

The Third Department, in a full-fledged opinion by Justice Mulvey, addressing many substantive issues not 

summarized here, determined the Department of Environmental Conservation (DEC) Commissioner’s rulings 

approving two development projects in the Catskills were proper. The DEC and the permit applicant were in 

agreement. Only the petitioners (apparently an alliance of affected property owners) were requesting further 

review, including a request for the adjudication of “substantive and significant” issues (which was denied). The 

court explained the criteria for further adjudication in this context: 

Where, as here, there is no dispute between DEC staff and the permit applicant, adjudication is required only if 

the issue is “both substantive and significant” … . “An issue is substantive if there is sufficient doubt about the 

applicant’s ability to meet statutory or regulatory criteria applicable to the project, such that a reasonable person 

would require further inquiry” … . “An issue is significant if it has the potential to result in the denial of a permit, 

a major modification to the proposed project or the imposition of significant permit conditions in addition to 

those proposed in the draft permit” … . “The resolution of whether an issue is substantive and significant 

requiring an adjudicatory hearing is left to the Commissioner and will not be disturbed absent a showing that it 

is predicated upon an error of law, is arbitrary or capricious, or represents an abuse of discretion” … . Further, 

where “‘the judgment of the agency involves factual evaluations in the area of the agency’s expertise and is 

supported by the record, such judgment must be accorded great weight and judicial deference’” … . Matter of 

Catskill Heritage Alliance, Inc. v New York State Dept. of Envtl. Conservation, 2018 NY Slip Op 02516, Third 

Dept 4-12-18 

 

 

 

 

 

 

http://nycourts.gov/reporter/3dseries/2018/2018_02516.htm
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TOWN’S SITE PLAN REVIEW LAW IS CONSISTENT WITH THE 

TOWN’S COMPREHENSIVE PLAN AND IS A VALID SUBSTITUTE 

FOR ZONING ORDINANCES, TOWN PLANNING BOARD HAD THE 

AUTHORITY TO IMPOSE CONDITIONS ON THE STORAGE OF 

FIREWOOD UNDER THE SITE PLAN REVIEW LAW (THIRD 

DEPT). 

The Third Department, reversing Supreme Court, determined that the town’s Site Plan Review Law was a valid 

substitute for zoning ordinances and explained the difference. The court also explained the meaning of a 

“comprehensive plan” in this context. In the underlying action the petitioners contested certain conditions placed 

upon the storage and sale of firewood imposed by the town planning board and argued that the planning board 

did not have the authority, under the Site Plan Review Law, to impose the conditions: 

The primary goal of a zoning ordinance must be to provide for the development of a balanced, cohesive 

community which will make efficient use of the town’s available land” … . In contrast, site plan review reflects 

“public interest in environmental and aesthetic considerations, the need to increase the attractiveness of 

commercial and industrial areas in order to invite economic investment, and the traditional impulse for controls 

that might preserve the character and value of neighboring residential areas” … . Site plan review furthers those 

ends by “permit[ting] municipalities to regulate the development and improvement of individual parcels in a 

manner not covered under the usual provisions of building and zoning codes which establish specific standards 

for construction of buildings, provide for specific limitations on use, and fix definite numerical criteria for 

density, building set backs and frontage and height requirements” … . 

There is no statutory directive that a municipality employ both zoning and site plan review as mechanisms of 

land-use control. … 

The trial court … relied upon the absence of zoning or other land use policies to determine that the Site Plan 

Review Law ran afoul of the requirement that “[a]ll town land use regulations must be in accordance with a 

comprehensive plan” … . A comprehensive plan “need not be contained in a single document; indeed, it need 

not be written at all”… . Rather, “[t]he court may satisfy itself that the municipality has a [comprehensive] plan 

and that authorities are acting in the public interest to further it by examining all available and relevant evidence 

of the municipality’s land use policies” … . Matter of Bovee v Town of Hadley Planning Bd., 2018 NY Slip Op 

02387, Third Dept 4-5-18 

 

http://nycourts.gov/reporter/3dseries/2018/2018_02387.htm
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VILLAGE CODE ENFORCEMENT OFFICER CHARGED WITH 

RECEIVING A BRIBE AND ENDANGERING THE PUBLIC HEALTH 

IN CONNECTION WITH THE DEMOLITION OF A BUILDING 

CONTAINING ASBESTOS, CHARGES SHOULD NOT HAVE BEEN 

DISMISSED IN THE INTEREST OF JUSTICE PURSUANT TO CPL 

210.40 (THIRD DEPT). 

The Third Department, reversing Supreme Court, determined Supreme Court abused its discretion in dismissing 

a case in the interest of justice pursuant to Criminal Procedure Law 210.40. Defendant, a village code 

enforcement officer, was charged (along with the village mayor) with receiving a bribe and endangering the 

public health (among several other charges) in connection with the demolition of a building containing asbestos 

without proper abatement and approval. The mayor had pled guilty to three misdemeanors: 

… [O]ur review of the record discloses that some factors certainly militate in favor of defendant — his lack of 

a criminal record or history of misconduct and the fact that he was removed from his position as the Code 

Enforcement Officer for the Village. They are, however, not wholly dispositive in this case … . … [W]e find 

that the court improvidently exercised its discretion in granting defendant’s motion inasmuch as this case does 

not present “extraordinary and compelling circumstance[s] . . . which cry out for fundamental justice” … . … 

We do not … share the court’s view that it was unclear from the record that there was no harm to the environment 

or to individuals in the vicinity of the demolished building … . The record evidence demonstrates that due to the 

demolition, the asbestos — a legislatively-recognized carcinogenic agent …  — became friable, meaning that it 

could crumble and create a dust. More to the point, the record evidence reveals that not only did the dust that 

was created as a consequence of the demolition lead to the stopping of nearby traffic, workers associated with 

the demolition were exposed to it. Indeed, one worker stated that, based on his experience as a contractor, he 

believed that asbestos was present. … 

We also find that Supreme Court incorrectly assessed that dismissing the indictment would have a minimal 

impact upon the confidence of the public in the criminal justice system … inasmuch as permitting a public 

servant to elude prosecution for an alleged abuse of his or her position’s power cannot be said to foster public 

confidence … . … 

We do not agree with Supreme Court that imposing an authorized sentence upon defendant “would serve 

absolutely no purpose” had he been tried and convicted of the charged crimes … . To the contrary, deterring 
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individuals from committing a similar crime in the future is a goal served by sentencing a defendant who has 

been convicted of a crime … . People v Snowden, 2018 NY Slip Op 02369, Third Dept 4-5-18 

 

 

IN THIS LONG TERM ENVIRONMENTAL CONTAMINATION 

CASE, THE INSURER IS NOT LIABLE TO THE INSURED FOR 

LOSSES ATTRIBUTABLE TO TIME PERIODS WHEN LIABILITY 

INSURANCE WAS UNAVAILABLE (CT APP). 

The Court of Appeals, affirming the Appellate Division, in a full-fledged opinion by Judge Stein, determined 

the insured, Keyspan Gas, not the insurer, Century, bore the risk of damages from environmental contamination 

during the years that coverage for such damage was not available: 

The liability underlying this insurance dispute emanates from environmental contamination caused by 

manufactured gas plants (MGPs) owned and operated by KeySpan’s predecessor … .Gas production at the sites 

began in the late 1880s and early 1900s. After operations ceased decades later, the New York Department of 

Environmental Conservation (DEC) determined that there had been long-term, gradual environmental damage 

at both sites due to contaminants, such as tar, seeping nto the ground and leeching into groundwater. The DEC 

required KeySpan to undertake costly remediation efforts … . … 

… [Environmental contamination] coverage was not available to utilities until approximately 1925, and … a 

“sudden and accidental pollution exclusion” was later generally adopted by the insurance industry sometime in 

or after October 1970. Thus, KeySpan argued, the allocation should not take into account any years prior to the 

availability, or after the unavailability, of the applicable coverage. * * * 

… [T]he Appellate Division … [held] that “under the insurance policies at issue, Century does not have to 

indemnify KeySpan for losses that are attributable to time periods when liability insurance was otherwise 

unavailable in the marketplace” … . * * * 

The policyholder is the one who allegedly caused the injury and, therefore, who ultimately will be financially 

responsible should insurance prove insufficient” … . … 

… “[T]he very essence of pro rata allocation is that the insurance policy language limits indemnification to losses 

and occurrences during the policy period” … . Keyspan Gas E. Corp. v Munich Reins. Am., Inc., 2018 NY Slip 

Op 02116, CtApp 3-27-18 

 

http://nycourts.gov/reporter/3dseries/2018/2018_02369.htm
http://www.nycourts.gov/reporter/3dseries/2018/2018_02116.htm
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APPLICATIONS FOR A NATURAL RESOURCES SPECIAL PERMIT 

AND A VARIANCE FOR THE CONSTRUCTION OF RETAINING 

WALLS IN AN AREA OF PROTECTED BEACH VEGETATION 

PROPERLY DENIED, DIFFERENCE BETWEEN A NATURAL 

RESOURCES SPECIAL PERMIT AND A VARIANCE EXPLAINED 

(SECOND DEPT). 

The Second Department determined the zoning board of appeals (ZBA) properly denied petitioner’s application 

for a natural resources special permit for the construction of retaining walls. The walls had been construction 

without applying for the permit. The petitioner’s application for a variance was properly denied because the 

criteria for a variance are more stringent than the criteria for a natural resources special permit. The retaining 

wall was built in an area of protected beach vegetation: 

“Unlike a variance which gives permission to an owner to use property in a manner inconsistent with a local 

zoning ordinance, a special exception gives permission to use property in a way that is consistent with the zoning 

ordinance, although not necessarily allowed as of right” … . Thus, the burden of proof on the applicant seeking 

a special use permit “is lighter than that on an applicant seeking a variance, the former only being required to 

show compliance with any legislatively imposed conditions on an otherwise permitted use, while the latter must 

show an undue hardship in complying with the ordinance” … . “A denial of a special use permit must be 

supported by evidence in the record and may not be based solely upon community objection” … . “However, 

where evidence supporting the denial exists, deference must be given to the discretion of the zoning board, and 

a court may not substitute its own judgment for that of the zoning board, even if a contrary determination is 

supported by the record” … . Matter of 278, LLC v Zoning Bd. of Appeals of the Town of E. Hampton, 2018 

NY Slip Op 01913, Second Dept 3-21-18 

 

 

LOCAL LAWS GOVERNING USE OF AGRICULTURAL LAND DID 

NOT VIOLATE THE PUBLIC TRUST DOCTRINE (SECOND DEPT). 

The Second Department, reversing Supreme Court, over a partial dissent, determined that local laws governing 

the use of agricultural land did not violate the public trust doctrine: 

The Supreme Court correctly determined that the public trust doctrine applied to the property interest at issue, 

namely, development rights in agricultural land, as the plaintiffs demonstrated prima facie that the County 

acquired these development rights for public use and not in its “corporate capacity” … . … 

http://nycourts.gov/reporter/3dseries/2018/2018_01913.htm
http://nycourts.gov/reporter/3dseries/2018/2018_01913.htm


 

Table of Contents 

 

47 

 

… [T]he County defendants demonstrated, prima facie, that the contested provisions in Local Law Nos. 52-2010 

and 44-2013, namely, those concerning commercial horse boarding and equine operations, agricultural 

development permits for structures and alternative energy systems, maximum lot coverages and the hardship 

exemption thereto, agricultural tourism, special use permits to conduct a site disturbance or a special event, 

agricultural processing facilities, hay rides, and agricultural educational tours, did not waste public property or 

violate the public trust doctrine … . Long Is. Pine Barrens Socy., Inc. v Suffolk County Legislature, 2018 NY 

Slip Op 01598, Second Dept 3-14-18 

 

 

FORMER COMMISSIONER OF ENVIRONMENTAL 

CONSERVATION DID NOT HAVE THE AUTHORITY TO REVISIT 

A PRIOR FINDING THAT A ROAD WITHIN THE ADIRONDACK 

PARK HAD NOT BEEN ABANDONED AND THEREFORE COULD 

BE USED BY SNOWMOBILERS (THIRD DEPT). 

The Third Department, in a full-fledged opinion by Justice Mulvey, annulled the former Commissioner of 

Environmental Conservation’s determination that a road within the Adirondack Park had been abandoned and 

therefore could not be used by snowmobilers. The determination reversed an earlier determination that the road 

had not been abandoned. The second determination was made pursuant to the Department of Environmental 

Conservation’s (DEC’s) motion to clarify. The Third Department held that, although titled a motion to clarify, 

the motion was actually a motion to reconsider, the criteria for which were not met: 

The motion was, in effect, one to reconsider the 2009 determination. Yet, no statutory authority exists for DEC 

to reconsider a final determination issued in an administrative enforcement proceeding. … While the regulations 

governing enforcement proceedings allow a Commissioner to reopen the hearing record to consider “significant 

new evidence,” the Commissioner may only do so “prior to issuing the final [determination]” … . 

“In the absence of any statutory [or regulatory] reservation of discretionary agency authority to reconsider its 

determinations, New York applies a long-standing policy of finality to the . . . determinations of an administrative 

agency” … . “Public officers or agents who exercise judgment and discretion in the performance of their duties 

may not revoke their [quasi-judicial] determinations nor review their own orders once properly and finally 

made, however much they may have erred in judgment on the facts, even though injustice is the result” … . This 

is not to say, of course, that an administrative body may never reconsider a previously issued final determination. 

Under settled law, a final agency determination may be corrected if it suffers from an error that “was the result 

of illegality, irregularity in vital matters, or fraud”… . Likewise, an agency has the inherent authority to 

http://nycourts.gov/reporter/3dseries/2018/2018_01598.htm
http://nycourts.gov/reporter/3dseries/2018/2018_01598.htm
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reconsider a prior determination to “correct its erroneous interpretations of the law” … , or upon a showing of 

new information or changed circumstances … . 

In our view, [the former Commissioner of Environmental Conservation’s] actions here ran afoul of the principle 

of finality attached to administrative determinations. Matter of Town of N. Elba v New York State Dept. of 

Envtl. Conservation, 2018 NY Slip Op 01369, Third Dept 3-1-18 

 

 

ACTION BY YARD WASTE BUSINESS WAS A STRATEGIC 

LAWSUIT AGAINST PUBLIC PARTICIPATION (SLAPP), 

DEFAMATION AND RELATED CLAIMS AGAINST NEIGHBOR 

BASED ON STATEMENTS MADE BY THE NEIGHBOR ABOUT THE 

OPERATION OF THE YARD WASTE BUSINESS SHOULD HAVE 

BEEN DISMISSED (THIRD DEPT). 

The Third Department, modifying Supreme Court, determined that defendants demonstrated the suit against 

them was a strategic lawsuit against public participation (SLAPP). Therefore plaintiff’s motion to dismiss the 

defendants’ anti-SLAPP counterclaim was properly denied. Plaintiff operated a yard-waste-related business. 

Defendants lived on neighboring properties and had made statements about odors and contamination related to 

the yard waste. Because the court determined this was a SLAPP suit, the complaint against a defendant based 

upon statements made by the defendant about plaintiff’s yard waste business (alleging defamation, interference 

with a a business relationship, inter alia) should have been dismissed: 

It is undisputed that, in 2007, plaintiffs registered with the Department of Environmental Conservation 

(hereinafter DEC) as a yard waste composting facility that accepts between 3,000 to 10,000 cubic yards of waste 

per year … . Lawful operation of plaintiffs’ composting facility requires DEC permission and ongoing 

compliance with all applicable regulations and is subject to oversight by DEC … . …  In light of the fact that 

operations pursuant to a registration require DEC permission and are subject to continuing DEC oversight, 

Supreme Court properly concluded that plaintiffs are public permittees, as defined by Civil Rights Law § 76-a 

(1) (b) … . 

We also conclude that the relevant conduct challenged in this action — defendants’ statements about plaintiffs 

and the operations conducted at their property — establishes that the action is materially related to plaintiffs’ 

registered yard composting facility. … 

http://nycourts.gov/reporter/3dseries/2018/2018_01369.htm
http://nycourts.gov/reporter/3dseries/2018/2018_01369.htm
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Inasmuch as we have determined that this action involves public petition and participation, to avoid dismissal of 

the complaint against [defendant] Merced, plaintiffs must demonstrate that any statement they allege she made 

“was made with knowledge of its falsity or with reckless disregard of whether it was false” (Civil Rights Law § 

76-a [2]…) . Plaintiffs failed to meet this burden. Edwards v Martin, 2018 NY Slip Op 01238, Third Dept 2-22-

18 

 

 

NONPARTY, WHICH WISHED TO PURCHASE PROPERTY FOR 

USE AS A LAND FILL, PROPERLY ALLOWED TO INTERVENE IN 

A LAWSUIT BY THE PROPERTY OWNERS SEEKING TO 

DECLARE INVALID A LOCAL LAW WHICH PROHIBITED 

EXPANSION OF THE LAND FILL (FOURTH DEPT). 

The Fourth Department determined a waste management company (Sealand), which had sought to purchase 

property for use as a land fill, was properly allowed to intervene in an action to determine the validity of a local 

law which prohibited expansion of the existing land fill: 

Upon a timely motion, a nonparty is permitted to intervene as of right in an action involving property where the 

nonparty “may be affected adversely by the judgment” … . Additionally, after considering “whether the 

intervention will unduly delay the determination of the action or prejudice the substantial rights of any party,” a 

court may, in its discretion, permit a nonparty to intervene when, inter alia, the nonparty’s “claim or defense and 

the main action have a common question of law or fact” … . “Whether intervention is sought as a matter of right 

under CPLR 1012 (a), or as a matter of discretion under CPLR 1013, is of little practical significance since a 

timely motion for leave to intervene should be granted, in either event, where the intervenor has a real and 

substantial interest in the outcome of the proceedings” … . * * * 

Here, although Sealand did not seek to intervene until several years after it knew its interests in the property may 

be implicated in the dispute, we conclude that the court did not abuse its discretion in granting the motion 

inasmuch as Sealand’s intervention will not delay resolution of the action and defendants will not suffer prejudice 

… . Sealand does not seek to assert any new claims or to conduct extensive additional discovery but rather, in 

essence, seeks only to continue the challenge to the 2007 Law on causes of action that remain unresolved despite 

lengthy litigation … . Where, as here, there is no “showing of prejudice resulting from delay in seeking 

intervention, the motion should not be denied as untimely” … . Jones v Town of Carroll, 2018 NY Slip Op 

01010, Fourth Dept 2-9-18 
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ISSUING A PERMIT FOR THE WITHDRAWAL OF UP TO 1.5 

BILLION GALLONS OF RIVER WATER PER DAY TO COOL A 

POWER PLANT IS NOT A MINISTERIAL, NON-DISCRETIONARY 

ACT, THEREFORE THE STATE ENVIRONMENTAL QUALITY 

REVIEW ACT (SEQRA) APPLIES TO THE PERMITTING PROCESS 

(SECOND DEPT). 

The Second Department, in a full-fledged opinion by Justice Connolly, reversing Supreme Court, determined 

that the Department of Environmental Conservation's (DEC's) issuance of a permit for the withdrawal of up to 

1.5 billion gallons of river water (per day) to cool an electric power plant was not a ministerial, non-discretionary 

act. Therefore the permitting process was not exempt from the requirements of the State Environmental Quality 

Review Act (SEQRA), including the need for an environmental impact statement (EIS): 

Here, while ECL [Environmental Conservation Law] 15-1501(9) states that the DEC “shall issue” an initial 

permit to an existing operator for its self-reported maximum water withdrawal capacity, the statute provides that 

such initial permit is “subject to appropriate terms and conditions as required under this article.” Notably, the 

WRPA [Water Resources Protection Act] specifically provides the DEC with the power “to grant or deny a 

permit or to grant a permit with conditions” … . The statutory factors that the DEC is required to consider when 

reviewing an application and imposing conditions on the permittee do not lend themselves to mechanical 

application. For instance, whether “the proposed water withdrawal will be implemented in a manner that 

incorporates environmentally sound and economically feasible water conservation measures” … will almost 

certainly vary from operator to operator, or from water source to water source. The DEC's own regulations state 

that an “initial permit” must include “environmentally sound and economically feasible water conservation 

measures to promote the efficient use of supplies” … . Whether a condition is “appropriate” for a given operator 

is a matter that falls within the DEC's expertise and involves the exercise of judgment, and, therefore, implicates 

matters of discretion … . Matter of Sierra Club v Martens, 2018 NY Slip Op 00153, Second Dept 1-10-18 
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PROPERTY OWNER SUFFICIENTLY ALLEGED THE REZONING 

TO PRECLUDE DEVELOPMENT WAS ARBITRARY AND 

CAPRICIOUS AND CONSTITUTED REVERSE SPOT ZONING, 

THOSE CAUSES OF ACTION, ALTHOUGH THEY MAY NOT 

ULTIMATELY BE SUCCESSFUL, SHOULD NOT HAVE BEEN 

DISMISSED (THIRD DEPT). 

The Third Department, modifying Supreme Court, determined petitioner property owner had stated causes of 

action alleging the town's rezoning of the property was arbitrary and capricious and constituted reverse spot 

zoning. The property had been zoned for resort-type development but, after a State Environmental Quality 

Review Act (SEQRA) review by the town, the property was rezoned to preclude development. The regulatory 

taking cause of action was dismissed as not ripe because petitioner had not first sought compensation. The 

SEQRA review and negative declaration were deemed properly done (requisite hard look taken): 

Petitioner asserts, as a result, that the Town Board's decision to rezone the subject property arbitrarily disregarded 

the comprehensive plan's finding that a planned resort community was appropriate for the subject property. The 

2015 report proposed the rezoning in order to address changed conditions in keeping with the spirit of the 

comprehensive plan, and it is debatable whether petitioner can ultimately “establish[] by competent evidence 

that the Town Board's decision to . . . change its zoning ordinance as it affects [the subject] property was arbitrary 

and unreasonable” … . Nevertheless, accepting the allegations in the petition/complaint as true, and noting the 

absence of documentary proof conclusively establishing a defense to them …, petitioner articulated a cognizable 

claim. 

Petitioner also alleges that the subject property was “arbitrarily singled out for different, less favorable treatment 

than neighboring properties in a manner that was inconsistent with a well-considered land-use plan” so as to 

constitute discriminatory reverse spot zoning … . In our view, the … allegations are sufficient to state a 

cognizable claim for reverse spot zoning … . Matter of Wir Assoc., LLC v Town of Mamakating, 2018 NY Slip 

Op 00059, Third Dept 1-4-18 
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